
January 2009

Tax Law
Alert

U.S. Government Targets 
UBS Offshore Account Holders
BY KEVIN E. THORN

The U.S. government has been aggressively pursu-
ing taxpayers it believes are hiding income in off-
shore bank accounts in an effort to avoid paying
income tax. One example of the government’s
recent effort is the
Department of Justice’s
(DOJ’s) highly-publicized
effort to gain access to the
identities of U.S. taxpayers
who own offshore bank
accounts with Swiss banking
giant UBS AG (UBS). Once
the DOJ identifies these
U.S. taxpayers with offshore
accounts in UBS, it will
attempt to determine whether those taxpayers
properly reported the accounts to the Internal
Revenue Service (IRS). Those taxpayers who did
not report their UBS accounts to the IRS may be
prosecuted for filing false tax returns, willful failure
to disclose a foreign bank account, tax evasion and
tax fraud. Hiding income from the IRS and willful-
ly failing to report offshore accounts holding
$10,000 or more are felonies and are punishable by
imprisonment and large monetary penalties.
Understandably, this has caused much concern for
U.S. taxpayers with offshore accounts in UBS as
well as in other foreign banks.  

The UBS Case - So Far

In June 2008, former UBS private banker Bradley
Birkenfeld pled guilty to conspiring to defraud the
IRS for assisting U.S. clients of UBS avoid U.S.
reporting requirements on income earned from
UBS bank accounts. Notably, Mr. Birkenfeld
admitted to helping real estate mogul Igor M.

Olenicoff1 hide $200 million offshore in UBS
bank accounts. As part of Mr. Birkenfeld’s plea
agreement, he disclosed to federal authorities that
UBS held about $20 billion in “undeclared”
accounts belonging to up to 20,000 U.S. cus-
tomers.2

Based primarily on these admissions and addition-
al information provided by Mr. Birkenfeld, on July
1, 2008 a federal district court judge in Miami
authorized the IRS to serve a “John Doe” summons
on UBS,3 seeking the identities of U.S. taxpayers
who falsified or declined to complete the forms
needed to report their income from their UBS
accounts to the IRS. The order approved the
issuance of a summons to force UBS to disclose to
the IRS detailed account information on U.S. tax-
payers who allegedly used UBS offshore accounts
to conceal assets and avoid reporting income relat-
ed to those assets for the purpose of evading U.S.
taxation. Under the court’s order, UBS must pro-
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1. Mr. Olenicoff pled guilty to the felonies of tax evasion and filing a
false 2002 income tax return.  He paid $52 million in back taxes,
interest and  civil fraud penalties, agreed to bring all his money back to
the U.S., and was sentenced to probation.  He is reportedly now coop-
erating with the UBS probe.  United States v. Olenicoff, U.S. District
Court for the Southern District of California, Case No. SA CR No.
07-227-CJC.   Similarly, in November 2008, Raoul Weil, the chief of
UBS’s private bank, was indicted in federal court in Florida for his
alleged role in helping hide from the IRS about $20 billion in assets
belonging to about 20,000 UBS clients.  United States v. Weil, U.S.
District Court for the Southern District of Florida, Case No.  08-
60322-CR-COHN.

2. United States v. Birkenfeld, U.S. District Court for the Southern
District of Florida, Case No. 08-60099-CR-ZLOCH, Statement of
Facts.

3. In the Matter of the Tax Liabilities of John Does, U.S. District Court
for the Southern District of Florida, Case No. 08-21864-
McLenard/Garber, Order.
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duce certain specified documentation and records
to identify U.S. taxpayers who fall within the
group or class of persons covered by the “John
Doe” summons. Presently, DOJ and Swiss officials
are discussing whether and, if so, how UBS will
respond to the summons.

What this Means for U.S. UBS Offshore
Account Holders

The DOJ and IRS have made it clear that they plan
to pursue every U.S. taxpayer identified as having
an undeclared account with UBS.4 Those taxpayers
whom the government decides to prosecute will
potentially face prison time and severe monetary
penalties upon conviction. The most common
charge the DOJ will likely bring against such tax-
payers—willful failure to declare a foreign
account—is a relatively easy criminal case for the
DOJ to prove. On taxpayers’ tax returns, they must
answer whether they have any authority over, or
interest in, a foreign account. Any taxpayer who
answers “yes” to the foreign account question and
has $10,000 or more in foreign accounts must then
file a Foreign Bank and Financial Account Report
(FBAR) with the Department of the Treasury. To
make its case, DOJ merely needs to establish that
the taxpayer had authority over or interest in a
UBS account and that he or she willfully failed to
file an FBAR or report the income from the
account’s assets to the IRS. The willful failure to
file an FBAR is punishable criminally by up to five
years in prison and civilly by a penalty of $100,000
or 50 percent of the balance in unreported foreign
accounts, whichever is greater. Even if the govern-
ment does not prosecute a taxpayer, that taxpayer
will still almost certainly be subject to a civil exam-
ination and subject to civil penalties of up to 75
percent of the amount in the unreported foreign
account. 

What Should a UBS Offshore Account Holder
Do?

To potentially avoid prosecution, taxpayers should
voluntarily come into compliance regarding any
improperly reported or undeclared UBS offshore
accounts (or other undeclared foreign accounts
regardless of the bank) as soon as possible. The best
way for a taxpayer to come into compliance with
the IRS is to make a voluntary disclosure of the
accounts and acknowledge his or her failure to pre-
viously disclose them to the IRS. If successful, the
taxpayer can pay back taxes (and interest and
penalties) now, with the assurance of the IRS that

no criminal charges will be sought later.
Nevertheless, the IRS emphasizes there is no guar-
antee that a taxpayer who makes a voluntary disclo-
sure will not be prosecuted in the future.   

Voluntary disclosures are extremely sensitive, com-
plex and subject to strict rules and guidelines and,
therefore, should not be undertaken without the
advice of experienced counsel. For example, a tax-
payer’s eligibility to participate in the voluntary
disclosure program is subject to strict qualification
guidelines. Further, once a taxpayer is accepted
into the voluntary disclosure program, the taxpay-
er must provide the IRS with full cooperation
while their case is being reviewed. 

Alternatively, a taxpayer may choose to simply file
amended returns and pay the tax due for the years
at issue. While this option allows a taxpayer to
properly disclose the accounts and pay the income
tax due to the IRS in a relatively stealth manner, it
does not result in a closing agreement with the IRS
that the IRS will not pursue further action against
the taxpayer in the future. All taxpayers must be
aware of the risk that the amended returns will be
“red-flagged” by the IRS for a criminal investiga-
tion that could potentially lead to tax evasion
charges. Given the high-profile nature of these
cases, the risk is significant that amended returns
identifying previously undeclared foreign bank
accounts will be referred to the DOJ for further
investigation.

If you are a U.S. taxpayer with a UBS offshore
account or believe you may have similar issues with
other foreign accounts, we can help you determine
the best course of action. Given the current politi-
cal climate and the seriousness of the potential
charges, it is extremely important that all U.S. tax-
payers with foreign bank accounts understand their
rights and obligations.

For further information on resolving these or other
IRS-related concerns, please contact Kevin E. Thorn
at 202.293.8114 or kthorn@williamsmullen.com.
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4. While UBS may ultimately decide never to turn over the list of
names to the DOJ, it is believed that the DOJ has a list identifying
U.S. taxpayers who have accounts with UBS that were not disclosed to
the IRS.  Furthermore, even if UBS does not turn over identifying
information, it is believed that other taxpayers may cooperate with the
government and will turn over information in an attempt lessen their
own exposure to civil and or criminal liability.
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