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Examining the “Honest Services” Statute
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“When I use a word,” Humpty Dumpty said,
in rather a scornful tone, “it means just what
I choose it to mean -- neither more nor less.”

“The question is,” said Alice, “whether you can
make words mean so many different things.”

-Lewis Carroll, Through the Looking-Glass

So what did Congress mean when it enacted the
“honest services” statute? If you’re not familiar
with this federal law, you’ve certainly read about
its application in the news. It’s a statute prosecu-
tors used against former Enron executive Jeff
Skilling, former Illinois governor Rod
Blagojevich, Mississippi judge Bobby Delaughter,
lobbyist Jack Abramoff, various congressmen,
and even students who schemed with their pro-
fessors to turn in plagiarized work. In fact, the
Wall Street Journal recently reported that federal
prosecutors in Los Angeles are investigating
Cardinal Roger Mahoney and other top church
officials for “honest services” fraud, alleging that
by failing to remove accused priests and notify
authorities of charges against them, Mahony
deprived parishioners of “the intangible right of
honest services.” The “honest services” statute
functions more like a runaway locomotive than as
a prosecutorial tool intended to rein in public
corruption.

If convicted of “honest services” fraud, the penal-
ties are stiff. An “honest services” conviction can
land you up to twenty years in a federal prison.
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Because prosecutors use the statute to, in the
words of Justice Antonin Scalia, “impose criminal
penalties upon a staggeringly broad swath of
behavior,” courts have lamented the vagueness of
18 U.S.C. § 1346 and the potential unfairness of
applying such an uncertain standard in the crimi-
nal context.  

The problem stems primarily from the language
of the statute itself. The mail fraud statute makes
it a crime to use the federal mails to commit a
“scheme or artifice to defraud[.]” The “honest
services” statute, in turn, defines a “scheme or arti-
fice to defraud” as including “a scheme or artifice
to deprive another of the intangible right of hon-
est services.” The statute neither defines what is
meant by “intangible” or “honest services” —
words that are hardly self-defining — nor does it
identify who “another” is or may be in a particu-
lar case.  

In protesting the Court’s recent refusal to hear an
appeal concerning Section 1346, Justice Scalia
pointedly remarked that the “honest services”
statute “would seemingly cover a salaried employ-
ee’ phoning in sick to go to a ballgame” or even “a
mayor’s attempt to use the prestige of his office to
obtain a restaurant table without a reservation.”
Sorich v. United States, 129 S. Ct. 1308, 1309
(U.S. Feb. 23, 2009) (Scalia, J., dissenting from
denial of petition for certiorari). Given the
statute’s inherent vagueness, Section 1346 essen-
tially means whatever a prosecutor thinks it
means.
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To avoid these absurd results, judges have attempt-
ed to read limiting principles into Section 1346,
but the courts remain hopelessly divided on the
statute’s reach. Some courts say the statute pro-
hibits only the abuse of position for “private gain,”
while other courts say that gain is nowhere men-
tioned in the statute’s text. Other courts only per-
mit prosecutions of public officials whereas others
contend the statute applies to both public and pri-
vate conduct. And some courts hold that the
statute criminalizes only a deprivation of services
that is unlawful under state law, while other courts
contend that such an approach constitutes imper-
missible legislative redrafting. So divided are the
courts that the Supreme Court has agreed to hear
three cases concerning the application of the
statute.  See Black v. United States, No. 08-876
(petition for certiorari granted May 18, 2009);
Weyhrauch v. United States, No. 08-1196 (petition
for certiorari granted June 29, 2009); and Skilling
v. United States, No. 08-1394 (petition for certio-
rari granted Oct. 13, 2009).  The first of these cases
will be argued in early December and many legal
commentators are predicting that the Court will
make “honest services” cases much tougher to win. 

The Court will undoubtedly examine the meaning
and constitutionality of the statute, and for good
reason. Officials in the private and public sectors
are hard-pressed to conform their behavior to the
amorphous “honest services” statute. There’s little
way of knowing whether a federal prosecutor will
regard one’s apparently ordinary conduct as an
“honest services” violation. As Judge Barrington
Parker, Jr. of the U.S. Court of Appeals for the
Second Circuit wrote in a 2003 decision, “It is
quite clear that the statute imposes insufficient
constraint on prosecutors, gives insufficient guid-
ance to judges, and affords insufficient notice to
defendants.”  

Take Bruce Weyhrauch, a former Alaska legislator,
for instance. Mr. Weyhrauch, failed to disclose that
he solicited legal work from an oil company with
business before the legislature. The government did
not allege that Weyhrauch received any compensa-
tion or benefits from the company, but instead sug-
gested that Weyhrauch took action on the under-
standing that the company would hire him in the
future to provide legal services to the company.
While his conduct may not have been transparent,
it did not violate any of Alaska’s criminal laws.
Indeed, Alaska law does not require legislators to
disclose employment negotiations or potential con-

flicts of interest.  Legislative sessions in Alaska last
only 120 days, and the state constitution permits
“citizens who undertake public service” to have
“employment outside the legislature” so as to
enable public officials “to return to private sector
jobs and families.”  Weyhrauch’s case reveals that an
individual can comply with state criminal laws and
yet still subject himself to the criminal penalties
imposed by the “honest services” statute. The
Supreme Court will hear Weyhrauch’s case on Dec.
8.

Proponents of the statute argue it is a critical tool
in public corruption prosecutions and in frauds
that do not involve the loss of funds but those
involving dishonesty or deceit. However, the
statute’s detractors raise serious federalism concerns
as the federal government expands its reach into
the affairs of the states and note that it permits and
encourages an arbitrary and discriminatory
enforcement of the law.

Over the past two decades, prosecutors have
attempted to broadly dictate the meaning of the
“honest services” statute’s undefined, vague,
ambiguous words. This logic may reign supreme in
an Humpty Dumpty world where words mean
whatever one wants them to mean. But the stakes
confronting those charged with “honest services”
fraud are real and high. Indeed, the Supreme Court
may be poised to conclude that Section 1346, like
Humpty Dumpty himself, must inevitably fall
apart.

However the Supreme Court rules in the coming
months, Williams Mullen is uniquely situated to
advise and counsel clients on these matters. We
have litigated these matters in federal court and can
advise local, state and federal officials and private
citizens. Our experienced team consists of experi-
enced trial attorneys with diverse backgrounds as
prosecutors, defense attorneys and government
affairs experts.

For more information on matters pertaining to gov-
ernment and white collar investigations, please con-
tact: Charles E. James at 804.783.6415 or
cjames@williamsmullen.com. 
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