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Insurance 

Federal Bailout Reignites Debate Over the
Need for Federal Regulation of Insurance

Advocates both for and against feder-
al legislation that would provide
insurers with the ability to displace
state insurance regulation with feder-
al oversight have pointed to the feder-
al government’s $85 billion bailout of
insurance giant AIG as evidence to
support their respective positions on
the legislation, and are pushing for
the enactment of H.R. 5840, the
“Insurance Information Act of 2008,”
as the first step in this process.
Introduced earlier this year, H.R.
5840 would create an Office of
Insurance Information in the
Department of the Treasury, and is
widely viewed as the first step toward
optional federal chartering of insur-
ers.  

Specifically, shortly after the bailout
was announced, Representative Paul
Kanjorski, chair of the House
Financial Services Subcommittee on
Financial Markets, Insurance and
Government Sponsored Enterprises,
and the sponsor of H.R. 5840, stated
that the bailout demonstrated that
the time had come to enact the bill,
claiming that “this bill is just one of
many appropriate legislative respons-
es to the ongoing turmoil in the
financial markets.”  Representative
Kanjorski also stated that House
Financial Services Committee Chair
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Barney Frank shared his commit-
ment to “moving H.R. 5840 forward
as quickly as possible.”  Also joining
them in the call for the enactment of
H.R. 5840 was Representative Ed
Royce of California, who stated that
“Congress needs to address this mat-
ter before the Federal Reserve is
forced to step in again,” and that the
insurance marketplace “requires a
world-class regulator with the
authority to adequately oversee these
firms.”  Treasury Secretary Henry
Paulson also voiced his support for
the bill in the wake of the AIG
bailout.

However, state regulators immedi-
ately struck back in response to
these announcements, contending
that the bailout did not provide any
justification for displacing state reg-
ulation.  National Association of
Insurance Commissioners President
Sandy Praeger, who is also the
Kansas Insurance Commissioner,
maintained that “the problem lies
with the AIG financial holding com-
pany that is subject to federal regu-
latory oversight by the U.S. Office
of Thrift Supervision,” and that “the
71 state-regulated insurance entities
are not the problem, they are finan-
cially sound.”  Moreover,
Commissioner Praeger claimed that
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“even if there was an optional federal charter for
insurers, and some or all of the 71 U.S.-based
AIG insurance entities had selected to be regulat-
ed by the federal insurance regulator, the problem
at the AIG parent company level would not have
been prevented.”  Thus, Commissioner Praeger
concluded, the solution to the current economic
crisis lies not in adding more regulation by either
the states or the federal government, but “in mak-
ing the markets more transparent.”

Despite the calls to move swiftly on the bill,
Congress recessed without moving the legislation
forward for a vote.  However, Congress is expect-
ed to reconvene for a special session after the Nov.
4 elections and H.R. 5840 may be on the agenda
during that session.  If not, the legislation is like-
ly to be an early agenda item for the new Congress
in January.  Stay tuned.  

Earlier this year, the title insurance industry was
hit with a flurry of class action antitrust lawsuits
accusing them of conspiring to set title insurance
rates.  While the first case, Dolan v. Fidelity
National Title, was filed in the Eastern District of
New York, it appears that a New Jersey court will
get the first opportunity to consider defendants’
“filed rate doctrine” defense to plaintiffs’ claims.
The filed rate doctrine generally bars antitrust
actions based upon rates that have been filed and
approved by a regulatory agency, and whether the
doctrine exempts the title insurance industry
from plaintiffs’ claims is a central question in all
of the plaintiffs’ actions all across the country.

Specifically, the plaintiffs in In re New Jersey Title
Insurance Litigation maintain that defendants
“collectively fix[ed] rates for title insurance and
attendant services at supra-competitive levels,” in
violation of Section One of the Sherman Act.
Plaintiffs accuse the title insurers of seeking
approval for rates that included inflated costs,
costs that the Department of Banking and
Insurance had no ability to assess, which led the
regulators to approve higher rates than they
would otherwise have approved.  

From the moment these cases were filed it was
clear that the filed rate doctrine issue would be
the initial battleground on which these cases

would be fought, and on Oct. 29, defendants filed
a motion to dismiss plaintiffs’ antitrust claims on
this ground.  Defendants cited numerous cases
holding that “the filed rate doctrine bars antitrust
suits based on rates that have been filed and
approved” by regulators, and argued that there
was no dispute that the rates about which plain-
tiffs complain had been approved by the New
Jersey Department of Banking and Insurance.
Defendants further argued that the “Amended
Complaint asks the Court to do precisely what the
filed rate doctrine prohibits-make a ‘judicial
determination’ of a reasonable rate.”  In response
to plaintiffs’ contention that defendants had “hid-
den” costs from the New Jersey Department of
Banking and Insurance, defendants argued that
the filed rate doctrine rendered this issue irrele-
vant, because “there is no fraud exception to the
filed rate doctrine,” as numerous courts have
held.  Finally, defendants argued that not only is
this settled law, but that it is good public policy
because it ensures that the court “does not substi-
tute its judgment as to reasonable rates for that of
an agency with specialized knowledge in the
area.”

Plaintiffs will now have an opportunity to
respond to defendants’ not unexpected motion,
and ultimately the court will be required to deter-
mine whether the filed rate doctrine applies to the
alleged conduct.  The court’s ruling will likely go
a long way towards determining whether not only
the New Jersey case, but all of these cases across
the country, will be quickly resolved in defen-
dants’ favor or whether defendants are facing a
long antitrust battle. 

Pennsylvania’s review of the proposed merger between
Highmark Blue Cross and Blue Shield and
Independence Blue Cross continued in October, show-
ing no clear sign that it will soon come to an end,
despite the fact that the merger has now been pending
for over 18 months and was approved by federal
antitrust regulators well over a year ago.

Instead, on Oct. 7, the Pennsylvania Senate Banking
and Insurance committee held another hearing in the
matter, soliciting additional public comments on
whether the committee should recommend to the
Pennsylvania Insurance Department that it approve the
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merger.  At the hearing, the committee
heard once again from the chief executives
of both insurers, who again urged the com-
mittee to recommend approval of the merg-
er.  The CEOs maintained that both experts
engaged by the Pennsylvania Insurance
Department to examine the merger had
confirmed that the merger would provide
significant benefits for the citizens of
Pennsylvania, and therefore further delay
was unjustified.

However, opponents of the merger took a
decidedly different stance on the experts’
reports.  Jonathan Stein, testifying on
behalf of several organizations opposing the
merger, claimed that the Blackstone Group
report acknowledged some benefits of the
merger, but claimed that the benefits to
consumers “may need to be discounted”
because of the difficulty in assessing what
the parties would do independently absent
the merger.  Accordingly, Stein urged the
Senate Committee not to recommend
approval of the merger.  Finally, perhaps
sensing that, at this point, approval of the
merger may be a question of when, not if,
Stein recommend that the insurers should
be required to increase the commitment to
charitable care that they have previously
announced to gain approval of the deal.
Any day, the Pennsylvania Insurance
Department could issue a final decision on
the merger, finally bringing to a close, one
way or the other, one of the longest merger
reviews ever undertaken.

Because the McCarran-Ferguson Act
exempts many insurer activities from the
federal antitrust laws, antitrust actions are
often commenced against insurers under
state antitrust laws.  This is particularly the
case in states like California and Texas,
where state McCarran-like equivalents have
been expressly repealed by their state legis-
latures.  However, one state in which insur-
ers have not frequently been subjected to
state antitrust law challenges is
Pennsylvania.  This has been the case not
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because Pennsylvania law has a strong
McCarran-equivalent, but because, unlike
virtually every other state, Pennsylvania did
not have any comprehensive state antitrust
law at all.  However, this may be about to
change.

In September, legislation was introduced in
the Pennsylvania House that would create a
Pennsylvania Antitrust Act.  Patterned after
Section One of the Sherman Act, the
Pennsylvania Antitrust Act would make
unlawful all “contracts, combinations and
conspiracies in restraint of trade.”  The law
would also authorize the attorney general to
seek criminal penalties for antitrust viola-
tions, and provides for private rights of
action with treble damages.  If passed, an
increase in antitrust cases in the
Pennsylvania state courts is likely.

However, reversing the trend at the state
level to eliminate McCarran-like exemp-
tions, the proposed legislation would
expressly provide an exemption for the
“business of insurance” to the extent it is
“regulated by the Insurance Commissioner”
and “does not constitute a boycott, coercion
or intimidation”-mirroring the language on
the McCarran-Ferguson Act.  Accordingly,
absent some modification to the legislation,
it seems unlikely that Pennsylvania will
soon become the jurisdiction of choice for
state antitrust claims against insurers.

For more information on this topic, please 
contact James M. Burns at 202.327.5087 or
jmburns@williamsmullen.com. 
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