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DOL Issues Guidelines on Breastfeeding Breaks 
in the Workplace

On July 15, the Department of Labor issued a
fact sheet to provide general information on the
new break time require-
ment for nursing mothers
in the Patient Protection
and Affordable Care Act
(“PPACA”), which amend-
ed Section 7 of the Fair
Labor Standards Act
(“FLSA”). Below is a sum-
mary of the new FLSA
requirements and Depart-
ment of Labor guidelines.

Reasonable Time

Under the new law, employers are required to
provide “reasonable break time for an employee
to express breast milk for her nursing child for
one year after the child’s birth each time that
such employee has need to express the milk.”1

According to the Department of Labor, the fre-
quency of breaks needed to express milk, as well
as the duration of each break will likely vary.
Accordingly, the employer must allow a reason-
able amount of time as frequently as needed.

Private Place

In connection with such breaks, the employer
must provide “a place, other than a bathroom,
that is shielded from view and free from intru-
sion from co-workers and the public, which
may be used by an employee to express breast

milk.”2 Thus, a bathroom, even if private, is not
a permissible location under the statute. A space
temporarily created or converted into a space
for expressing milk or made available when
needed by a nursing mother is sufficient, so
long as it is free from prying eyes and intru-
sions. In addition, the space must be functional
for the purpose of expressing breast milk.

Coverage

Not all employers will be covered by the statute,
and not all employees are entitled to breaks to
express milk. Only employees who are not
exempt from the FLSA’s overtime pay require-
ments are entitled to such breaks. Employers
should note, however, that certain state laws
require employers to provide nursing breaks to
exempt as well as non-exempt employees.3

Employers with less than 50 employees are not
subject to the new FLSA nursing break require-
ment if compliance with the provision would
impose an undue hardship.4 According to the
Department of Labor, whether compliance
would create an undue hardship is determined
by looking at the difficulty or expense of com-
pliance for a specific employer in comparison to
that employer’s size, financial resources, nature
and structure of business. In addition, all
employees who work for the covered employer,
regardless of work site, are counted when deter-
mining whether this exemption may apply.
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Compensation

Under the statute, employers are not required to
compensate nursing mothers for breaks taken to
express milk.5 Where employers already provide
compensated breaks, however, an employee who
uses that break time to express milk must be
compensated in the same way that other
employees are compensated for break time.

No Preemption of State Law

Finally, the new FLSA requirement does not
preempt state laws that provide greater protec-
tion to employees.6 Consequently, employers
need to be aware of state laws protecting nursing
mothers.7

For more information about this topic, please con-
tact the author or any member of the Williams
Mullen Labor & Employment Team. 
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1 29 U.S.C. § 207(r)(1)(A).
2 29 U.S.C. § 207(r)(1)(B).
3 See e.g., Ark. Stat. Ann. § 11-5-116 (2009); Cal. Labor
Code § 1030 et seq. (2001).
4 29 U.S.C. § 207(r)(3).
5 29 U.S.C. § 207(r)(2).

6 29 U.S.C. § 207(r)(4).
7 See e.g., Colo. Rev. Stat. § 8-13.5-101 et seq. (2008)
(employer must provide reasonable break time for up to
two years after child’s birth); Or. Rev. Stat. §§ 653.075,
653.077, 653.256 (employer must provide unpaid 30-
minute breaks during each four-hour shift).
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