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Brief Summary of the Act

On May 20, 2009, President Obama signed
into law U.S. Senate Bill 96, “Helping
Families Save Their Homes Act of 2009”,
which included Protecting Tenants at
Foreclosure Act (“PTFA”).

Before enactment of PTFA, once a new owner
of a foreclosed property took title to the prop-
erty, that owner could take immediate action
to evict the tenants, as permitted by state law.
Due to the rapid increase in foreclosures dur-
ing the most recent recession, Congress
believed that the increased number of tenants
impacted by foreclosure should be entitled to
more advance notice before being subject to
eviction. Congress decided that a minimum of
a 90-day notice to vacate would improve the
foreclosure and eviction procedures during
these difficult economic times.

PTFA provides general notice protections for
tenants living in foreclosed property subject to
a federally-related mortgage loan or any fore-
closed dwelling or residential real property.
The Act requires any new owner of the fore-
closed property to provide a bona fide tenant
with 90 days notice to vacate if the owner
wishes to evict. If the bona fide lease was
entered into before the foreclosure date, the
tenant is permitted to remain at the property
for the remainder of the lease term, unless the
property is sold to a purchaser who will occu-
py the property as his/her primary residence,

in which case, the new owner is only required
to give 90 days notice. If the tenant does not
have a lease or if there is a lease terminable at
will, the new owner must give the tenant a 90-
day notice to vacate.

Understanding the Act: Questions &
Answers

When does the Act become effective and gov-
ern?

PTFA became immediately effective upon
enactment on May 20, 2009 and applies to all
foreclosures that occur after enactment; pend-
ing foreclosures included. The provisions of
the Act expire on Dec. 31, 2012.

What kinds of properties are subject to the
Act?

PTFA applies to properties acquired through
foreclosure on a “federally-related mortgage
loan” (regardless of the type of property), or
on any dwelling or residential real property.
The only properties not covered by the Act are
non-residential properties that were not fore-
closed on through a federally-related mortgage
loan.
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What is the meaning of an “immediate successor in inter-
est”?

The Act applies to “any immediate successor in interest in
such property pursuant to the foreclosure.” While the Act
does not provide a definition of “successor in interest”, the
plain meaning of the term is one who succeeds to the inter-
ests of the prior property owner. One becomes a successor in
interest upon the passing of title. Title passes at different
times for different states. Some of these interests may pass at
the time of a foreclosure sale. Until legal title passes, the suc-
cessor in interest will not have all of the interests of the pre-
vious owner. Caveat: The Act does not address specifically the
situation involving a deed in lieu of foreclosure. The law of
state of where the property is located will determine when the
successor in interest obtains an interest in the foreclosed
property.

What responsibilities does the successor in interest have to
maintain the property when it is occupied by a tenant?

The successors in interest’s rights are subject to the rights of
the bona fide tenant. Thus, a successor in interest has the
responsibilities of the landlord as defined in the lease or appli-
cable state law. Although it is logical that the successor in
interest gains all remedies available to the original landlord,
the Act is silent on this point.  

Does the tenant have to pay rent after foreclosure?

Yes, the tenant is required to pay rent to the successor in
interest as if the successor in interest is the landlord. If the
successor in interest refuses to accept payment or cannot be
found, the tenant should place rent in escrow.  Failure to pay
rent may constitute an independent ground for eviction,
which the Act does not preempt. Refusing to accept rent will
not allow the successor in interest to initiate eviction proce-
dures.  

When can an effective “notice to vacate” be given by the
successor in interest?

The notice to vacate must be given to any bona fide tenant of
the foreclosed premises by the successor in interest. Thus, the
effective notice cannot be given before the lender becomes a
successor in interest.  
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Can the notice of foreclosure sale serve as the “notice to
vacate,” if it contains the 90-day notice to vacate the
premises?

Notices of the initiation of the foreclosure action sent to a
tenant which are required in many states do not serve as a
notice to vacate because they do not come from a successor in
interest.

Is there a proper and/or required notice form that must be
used by the successor in interest?

The Act does not specify whether the successor in interest
must use a certain form to vacate, and the forms will vary
with state and local requirements.  

What is the most efficient way to prove receipt of the notice
to vacate by the tenant?

The Act does not provide guidance on how best to give notice
to vacate (or prove receipt of such notice), but following the
rules for giving notice in lawsuits provides a guide.  

Who is a “bona fide tenant”?

PTFA defines a bona fide tenant as a person in possession of
the property with or without a lease, provided: (i) the occu-
pant is not the mortgagor or the child, spouse, or parent of
the mortgagor; (ii) the lease or tenancy was the result of an
arms-length transaction; and (iii) the lease or tenancy
requires the receipt of rent that is not substantially less than
fair market rent for the property or the unit’s rent is reduced
or subsidized due to a federal, state, or local subsidy. All three
elements must be satisfied for a tenant to be a bona fide ten-
ant.

How to determine whether there is a bona fide tenant?

Generally, a residential lease is not recorded in the land
records. In such cases the written lease or terms of the oral
lease has to be requested from the tenant. 

If an eviction is commenced under state law in good faith
based on the tenant’s failure to deliver adequate documenta-
tion showing bona fide tenancy and later the tenant produces
such documentation, the pending eviction action must be
dismissed and may not be recommenced until the 90-day
required notice is given under the Act.
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What is the scope of the preemption of state
law?

PTFA supersedes all state eviction laws that
conflict with the Act or stand as an obstacle to
the accomplishment and execution of
Congress's objectives. The Act does not pre-
empt more protective state and local laws. For
example, if a state allows for more than a 90-
day notice, that state’s notice laws still govern.
Also, some cities in California have local laws
prohibiting foreclosure evictions. PTFA will
not preempt these local California laws which
remain in full force.

PTFA primarily addresses the notice require-
ments for eviction. Thus, the other statutory
requirements for eviction of a particular state
will not be affected by the Act. Once a succes-
sor in interest has satisfied the 90-day notice to
vacate requirement, it will have to follow the
state specific laws for eviction.

What is the successor in interest required to do
if the remaining lease term is less than 90 days?
Or if the lease is month-to-month? Or if the
lease is oral?  

The successor in interest is still required to
provide a 90-day notice to vacate to a bona
fide tenant if the tenant’s lease expires in less
than 90 days, if the tenant has a month-to-
month lease, or if the tenant has an oral lease.
The same 90-day notice applies if the tenant is
without a governing lease.

Is the application of the Act affected by the
immigration status of a tenant?

PTFA does not condition any of the protec-
tions on the immigration status of the tenant.

How does the Act impact Section 8 tenan-
cies?

The provisions of PTFA are self-implementing
and effective upon enactment. HUD is not
required to issue regulations to implement the
provisions relating to Section 8 tenancies.
The successor in interest must assume both
the existing Section 8 lease and the existing

Housing Assistance Payments Contract.
Foreclosure does not constitute “other good
cause” for termination of an existing Section 8
lease with one exception — if the unit will be
owner-occupied as a primary residence, the
owner must provide the tenant with the 90-
day notice to vacate.  

The Act’s changes are effective for all Section 8
tenants, including those who live in units that
have already been foreclosed. The successor in
interest to a foreclosed property must assume
responsibility for a current Section 8 tenancy
even if the foreclosure occurred prior to May
20, 2009.    

None of the provisions relating to Section 8
tenancies preempt more protective state and
local laws.

Have any regulatory organizations issued
advice on the new policies and procedures
set forth in the Act?

The Federal Reserve System Board of
Governors (“FRB”), which regulates state-
chartered member banks, bank holding com-
panies, and national and state member banks,
issued a notice on July 30, 2009 providing
information and examination procedures for
the Act. The notice is directed at the FRB’s
consumer affairs officers, who have oversight
over bank compliance with legal requirements,
including the new tenant protection law.  

The Office of the Comptroller of the
Currency (the “OCC”), an office created by
Congress to oversee the nationwide system of
banking institutions, issued an OCC Bulletin
on PTFA. The Bulletin advises national banks
to adopt policies and procedures to ensure
compliance with the Act. The Bulletin pro-
vides that the OCC will evaluate bank compli-
ance of the Act’s procedures.  

Text of the Act

SEC. 701. SHORT TITLE.

This title may be cited as the “Protecting
Tenants at Foreclosure Act of 2009”.
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SEC. 702. EFFECT OF FORECLOSURE
ON PREEXISTING TENANCY.

(a) IN GENERAL.—In the case of any fore-
closure on a federally-related mortgage loan or
on any dwelling or residential real property
after the date of enactment of this title, any
immediate successor in interest in such prop-
erty pursuant to the foreclosure shall assume
such interest subject to— 
(1) the provision, by such successor in interest
of a notice to vacate to any bona fide tenant at
least 90 days before the effective date of such
notice; and
(2) the rights of any bona fide tenant, as of the
date of such notice of foreclosure— 
(A) under any bona fide lease entered into
before the notice of foreclosure to occupy the
premises until the end of the remaining term
of the lease, except that a successor in interest
may terminate a lease effective on the date of
sale of the unit to a purchaser who will occu-
py the unit as a primary residence, subject to
the receipt by the tenant of the 90 day notice
under paragraph (1); or
(B) without a lease or with a lease terminable
at will under State law, subject to the receipt
by the tenant of the 90 day notice under sub-
section (1),
except that nothing under this section shall
affect the requirements for termination of any
Federal- or State-subsidized tenancy or of any
State or local law that provides longer time
periods or other additional protections for ten-
ants.
(b) BONA FIDE LEASE OR TENANCY.—
For purposes of this section, a lease or tenancy
shall be considered bona fide only if— 
(1) the mortgagor or the child, spouse, or par-
ent of the mortgagor under the contract is not
the tenant;
(2) the lease or tenancy was the result of an
arms-length transaction; and
(3) the lease or tenancy requires the receipt of
rent that is not substantially less than fair mar-
ket rent for the property or the unit's rent is
reduced or subsidized due to a Federal, State,
or local subsidy.
(c) DEFINITION.—For purposes of this sec-
tion, the term “federally-related mortgage
loan” has the same meaning as in section 3 of

the Real Estate Settlement Procedures Act of
1974 (12 U.S.C. 2602).

SEC. 703. EFFECT OF FORECLOSURE
ON SECTION 8 TENANCIES.

Section 8(o)(7) of the United States Housing
Act of 1937 (42 U.S.C. 1437f(o)(7)) is
amended—
(1) by inserting before the semicolon in sub-
paragraph (C) the following: “and in the case
of an owner who is an immediate successor in
interest pursuant to foreclosure during the
term of the lease vacating the property prior to
sale shall not constitute other good cause,
except that the owner may terminate the ten-
ancy effective on the date of transfer of the
unit to the owner if the owner— 
“(i) will occupy the unit as a primary resi-
dence”; and
“(ii) has provided the tenant a notice to vacate
at least 90 days before the effective date of
such notice.”; and
(2) by inserting at the end of subparagraph (F)
the following: “In the case of any foreclosure
on any federally-related mortgage loan (as that
term is defined in section 3 of the Real Estate
Settlement Procedures Act of 1974 (12 U.S.C.
2602)) or on any residential real property in
which a recipient of assistance under this sub-
section resides, the immediate successor in
interest in such property pursuant to the fore-
closure shall assume such interest subject to
the lease between the prior owner and the ten-
ant and to the housing assistance payments
contract between the prior owner and the
public housing agency for the occupied unit,
except that this provision and the provisions
related to foreclosure in subparagraph (C)
shall not shall not affect any State or local law
that provides longer time periods or other
additional protections for tenants.”

SEC. 704. SUNSET.

This title, and any amendments made by this
title are repealed, and the requirements under
this title shall terminate, on Dec. 31, 2012.
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