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Third Circuit Revives the In re Insurance
Brokerage Antitrust Litigation

On August 16, the Third Circuit Court of Appeals
issued its long-awaited decision in the In re
Insurance Brokerage Antitrust Litigation, reversing
Judge Brown’s dismissal of the case and breathing
new life into plaintiffs’ class action antitrust con-
spiracy claims. While the
Court’s 200-page opinion
agrees with Judge Brown’s
decision to dismiss most of
plaintiffs’ claims, the Court
reversed the lower court on
the issue of whether plaintiffs
had adequately pled a con-
spiracy between Marsh and
the insurers with whom it
had entered into contingent
commission agreements. As to that claim, plain-
tiffs’ allegation that those insurers had also agreed
not to compete for each other’s incumbent busi-
ness with Marsh were supported by sufficient fac-
tual allegations to satisfy the requirements of
Twombly (unlike plaintiffs’ other claims) and had
to be reinstated. Accordingly, unless an en banc
panel of the Third Circuit disturbs the Court’s rul-
ing, or the defendants can persuade the Supreme
Court to review the decision (which seems unlike-
ly), the defendants will soon be returning to the
District of New Jersey to resume discovery and fur-
ther litigation. 

The case, as all will recall, arises from the New York
Attorney General’s “contingent commission” inves-
tigation. After the Attorney General filed a civil
complaint alleging that Marsh had “solicited rigged
bids for insurance contracts, and received improp-
er contingent commission payments in exchange
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for steering its clients to a select group of insur-
ers,” numerous private parties filed federal class
action complaints making similar allegations.
The cases were ultimately consolidated for resolu-
tion before Judge Brown in the District of New
Jersey.

In October of 2006, the District Court granted
defendants’ motion to dismiss plaintiffs’ claims,
rejecting defendants’ argument that the chal-
lenged conduct was exempt under the McCarran-
Ferguson Act, but finding that plaintiffs’ allega-
tions lacked the requisite factual specificity
required to state a claim. After plaintiffs’ amend-
ed pleadings still failed to satisfy the requirements
of Twombly, at least in Judge Brown’s view, in
August of 2007 Judge Brown dismissed plaintiffs’
claims with prejudice. It was from this ruling that
plaintiffs appealed.

With respect to the McCarran ruling, the Third
Circuit panel agreed with Judge Brown in all
respects, finding that defendants’ conduct was
not exempt from antitrust scrutiny. Echoing
Judge Brown’s conclusion, the Third Circuit held
that defendants’ alleged conduct did not consti-
tute “the business of insurance,” a necessary
requirement for McCarran protection, because
defendants’ alleged agreements did not “have the
effect of transferring or spreading a policyholder’s
risk.” Instead, the Court held that plaintiffs’ alle-
gations, properly construed, did not concern
whether or to what extent a prospective insurance
purchaser would transfer risk to an insurer, but
merely to which insurer that risk would be trans-
ferred. Accordingly, the Court stated: “We believe
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a horizontal agreement not to compete for renewal business, at least
as alleged here, is not within the scope of activities exempted by the
McCarran-Ferguson Act.”

Having passed the McCarran hurdle, the Court next considered
whether plaintiffs’ claims were, in fact, plausible, as required by
Twombly. After acknowledging that antitrust jurisprudence “limits
the range of permissible inferences from ambiguous evidence,” and
that in support of a claim of conspiracy a plaintiff must allege some
“further circumstance” that “points to a meeting of the minds,” the
Court concluded that “Here, the bid-rigging allegations supply the
requisite ‘further circumstance.’” Specifically, the Court held that
plaintiffs’ complaints provided detailed allegations concerning an
agreement among the insurers working with Marsh to furnish
uncompetitive sham bids on policies in order to facilitate the steer-
ing of business to other Marsh insurer partners, on the understand-
ing that the other insurers would later reciprocate. This “bid rota-
tion,” the Court held, if proven, would be a naked restraint of trade
subject to per se condemnation. Accordingly, plaintiffs’ claim of a
Marsh-centered bid rigging conspiracy (but not the less detailed
claims of a “global conspiracy” among all brokers and insurers, or
the other alleged conspiracies controlled by the brokers other than
Marsh), passed muster under Twombly and would be reinstated.

Somewhat ironically, Marsh settled all claims in the litigation dur-
ing the time in which plaintiffs’ appeal was pending before the
Third Circuit. Thus, despite the Court’s ruling, Marsh will not be a
party as the case returns to Judge Brown for further proceedings.
For the other defendants, however, the time and expense associated
with this litigation begins again, and will likely continue for the
foreseeable future. 

On August 2, Senator Mark Pryor of Arkansas and Senator Jay
Rockefeller of West Virginia introduced the “Insurance
Competition and Transparency Act of 2010,” designated as Senate
bill 3685. The bill would greatly expand the ability of the Federal
Trade Commission to conduct industry-wide investigations of
insurer practices. Currently, the Federal Trade Commission may not
engage in such investigations without first obtaining written
approval from the Senate Commerce or House Energy and
Commerce Committees. Furthermore, the FTC’s authority over
non-profit entities is not as expansive as it is over for-profit compa-
nies.

If enacted, S. 3685 would eliminate the requirement that the FTC
receive Congressional approval for insurance industry investiga-
tions. The bill would also eliminate the language in the FTC Act
that limits the FTC’s jurisdiction over non-profit entities. In
announcing the introduction of the legislation, Senator Pryor stat-
ed, “The FTC should be doing more to shed light on the lack of
competition [in the insurance industry]. This legislation ensures

that the FTC can do its job and bring greater transparency and
competition in the health insurance industry.” Senator Rockefeller
added, “The FTC must have the freedom to oversee and eliminate
market manipulation in the health insurance industry,” and that the
bill would “complement the recently passed comprehensive health
reform law by helping to make sure affordable, comprehensive
health insurance options are available to all American families.”

Notably, despite the Senators’ focus on health insurance in their
statements, the change in the law, if enacted, would apply to all
forms of insurance, not just health insurance. Little time remains
for Congress to take up the bill this session. But if not addressed by
this Congress, it is likely to be reintroduced in early 2011. Stay
tuned.

In early July, New York State Court Judge James Yates vacated the
criminal antitrust convictions he had imposed in 2008 against two
former Marsh executives (William Gilman and Edward
McNenney) for violating the Donnelly Act (the New York antitrust
law). In vacating the convictions, Judge Yates’s ruling brings to a
close all of the criminal prosecutions arising from the New York
Attorney General’s “contingent commission” bid-rigging investiga-
tion which, when launched over six years ago, rocked the industry.

As Alert readers will recall, the convictions followed a ten month
trial, after which Judge Yates exonerated the executives on 36 out of
37 charges, but convicted them of violating the Donnelly Act – a
felony conviction subjecting them to the possibility of years in
prison. Later that year, several other Marsh executives were tried on
similar charges, also before Judge Yates. These trials resulted in full
acquittals for the defendants. After those acquittals, the New York
Attorney General’s office announced that it did not intend to go
forward with criminal trials of any of the remaining defendants.
Thus, the criminal aspect of the investigation was concluded, except
for the cases against Gilman and McNenney, who had appealed
their convictions to the New York Appellate Division. As it turned
out, however, that appeal will never be heard.

Instead, on July 2, Judge Yates issued a ruling on a long-pending
motion by Gilman and McNenney, filed shortly after the second
trial had resulted in the acquittal of the other Marsh defendants. In
that motion, they argued that documents used by the defendants in
the second trial, produced to them by the State, had been wrong-
fully withheld from them before their trial, and that the failure to
turn over the documents had impeded their defense.

In a lengthy opinion, Judge Yates analyzed the implications of the
State’s conduct. While accepting that the State’s failure to turn over
the documents before the first trial was likely inadvertent, Judge
Yates noted that “there was a significant overlap of witnesses pre-
sented and documents introduced at the two trials,” and that while
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the “first trial resulted in felony convictions,” the
“second trial resulted in an acquittal as to all
charges.” Thus, after concluding that “[The docu-
ments] would have been invaluable to the defense
effort to challenge the circumstantial inference of a
horizontal agreement and to question testimony to
the contrary,” Judge Yates held that “the suppressed
evidence . . . undermines the Court’s confidence in
the verdict.” With that he ordered that the convic-
tions be vacated, bringing the criminal phase of the
contingent commission investigation to a close.

On July 16, the FTC announced that it had
reached a settlement with title insurer, Fidelity
National, resolving charges that Fidelity National’s
acquisition of LandAmerica Financial, a rival title
insurer, was anticompetitive. To resolve the matter,
Fidelity National agreed to various forms of struc-
tural relief, including the divestiture of a title plant
in Oregon and an agreement to make title plant
data available to competitors in Oregon and
Michigan. [A “title plant” compiles the data used
by a title insurer to determine ownership interests
in real property, so that the potential risks associat-
ed with the issuance of title insurance can be
underwritten accurately by the title insurer.]

The FTC’s action arose from Fidelity National’s
2008 acquisition of LandAmerica. At the time of
the transaction, both Fidelity National and
LandAmerica were among the nation’s largest title
insurers, but LandAmerica had recently declared
bankruptcy. The parties, fearing further deteriora-
tion in LandAmerica’s assets if the deal was not
quickly approved by antitrust regulators and the
bankruptcy court, obtained swift approval of the
deal from the FTC, subject to a retrospective
review of its competitive implications post-closing.

After a lengthy investigation, the FTC issued its
complaint, contending that the deal had anticom-
petitive effects in several markets. To resolve the
action, Fidelity National has agreed to sell part of
its ownership interest in a title plant in Portland,
Oregon, to make the data generated at its other
Oregon title plants available to a rival regional title
insurer, Northwest Title, to make title data in
Michigan available to a regional title insurer in that
state, and to inform the FTC before seeking to
acquire 50% or more of any joint title plant in

California, Colorado, Nevada, New Mexico,
Oregon and Texas, regardless of whether the trans-
action would otherwise be reportable under the
Hart-Scott-Rodino Act.

On August 19, the Federal Trade Commission and
the Department of Justice Antitrust Division (the
“Agencies”) released new guidelines detailing their
approach to assessing the competitive implications
of horizontal mergers, and the circumstances in
which such mergers will be challenged. The guide-
lines replace the 1997 Horizontal Merger
Guidelines, which, over time, have ceased to
reflect, at least in some respects, how the Agencies
were actually assessing proposed transactions.
Inconsistencies between the Agencies’ current
approach and the old guidelines had also begun to
serve as an impediment to Agency success when
challenging proposed mergers in the courts. In
announcing the new guidelines, Assistant Attorney
General for Antitrust Christine Varney stated that
the new guidelines would provide greater “trans-
parency” regarding the Agencies’ current thinking
in this area.

While many of the core principles of the earlier
guidelines remain undisturbed, the heavy emphasis
in the old guidelines on market definition and the
increase in market share created by the merger have
been replaced in the new guidelines by a more flex-
ible, totality of the circumstances approach.
Specifically, the new guidelines make clear that, at
the end of the day, the Agencies’ principal focus is
on whether the transaction has the potential to
cause competitive harm to consumers, and the
change in market share created by a merger will be
viewed as only one indicator of the potential com-
petitive significance of a transaction. The new
guidelines also indicate that the Agencies will close-
ly examine the parties’ views of the competitive
effects of the transaction (gleaned from their inter-
nal documents), and customer views of the deal, in
seeking to assess the likely competitive significance
of a proposed deal and whether a challenge is war-
ranted. The new guidelines take immediate effect.

For more information about these topics, please con-
tact the author or any member of the Williams Mullen
Antitrust Team. 
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