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No Retroactivity for Amendments to ADA

BY EDWARD “JEB” M. EAKIN, III

Following the recent amendments to the
Americans With Disabilities Act (“ADA”) by the
ADA Amendments Act of 2008 (“ADAAA”),
many commentators and practitioners opined
that employers were sure to face increased obsta-
cles in dealing with disability discrimination
issues in with workplace. While it is much too
early to determine whether these initial predic-
tions will prove to be correct, and while it
appears safe to assume that many more individu-
als may satisfy the definition of “disabled” under
the ADAAA, employers should take some solace
in the federal courts’ refusal to apply the ADAAA
on a retroactive basis.  

Notably, federal courts across the country have
consistently declined plaintiffs’ requests to
retroactively apply the ADAAA specifically with
respect to claims regarding alleged conduct
occurring before the ADAAA’s effective date of
Jan. 1, 2009. Indeed, at this time not one feder-
al court has accepted plaintiffs’ attorney’s argu-
ments that the ADAAA should be applied
retroactively. Specifically, the Fifth, Sixth, and
Seventh Circuits, in addition to several federal
district courts, have determined that the
ADAAA does not apply retroactively. As one fed-
eral court has stated, “The amendments to the
ADA are not effective until Jan. 1, 2009 and the
court must use the laws and interpretations of
those laws in effect at the time of the com-
plained-of-actions.” Since the ADAAA simply
stated that its effective date would be Jan. 1,
2009 and made no mention to any sort of

retroactive application within the legislative his-
tory or congressional record to pending cases,
courts have found that no manifestation of con-
gressional intent that the ADAAA is to be
applied retroactively. These holdings are benefi-
cial to employers because they will likely elimi-
nate plaintiffs from being able to take advantage
of the statutory amendments with respect to
alleged claims arising before the effective date of
the ADAAA.

Notwithstanding the seemingly universal con-
sensus that the ADAAA does not have retroactive
application, a recent case from the Sixth Circuit
is instructive in cases where plaintiffs seek
injunctive relief. Although this case fell outside
of the employment setting, the gist of the action
involved a medical student’s request for addition-
al time on a medical licensing exam because the
student alleged that he had been diagnosed with
a reading disorder.  As the court noted:

[R]ather than seeking damages for some past
act of discrimination by [the defendant],
[plaintiff ] seeks the right to receive an
accommodation on a test that will occur in
the future, well after [Jan. 1, 2009].  It is well
settled that a court applies ‘the law in effect
at the time it renders its decision, unless
doing so would result in manifest injustice or
there is statutory direction or legislative his-
tory to the contrary.’  Because Jenkins seeks
perspective prospective relief, no injuries
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would result from applying the amended law. Nor does the statute direct that the amendments
should not apply to a pending case for perspective relief.

Jenkins v. National Bd. of Med. Examiners, No. 08-5371, 2009 U.S. App. LEXIS 2660, at ** 3-4 (6th
Cir. Feb. 11, 2009) (internal citations omitted). 

In this regard, the Sixth Circuit distinguished the cases issued by the Fifth and Seventh Circuits
addressing the retroactive applicability of the ADAAA because that court posited that those cases
involved suits for damages but the case brought by Jenkins did not. Finally, the Sixth Circuit also reject-
ed the defendant’s argument that because the plaintiff also sought attorney’s fees that this somehow
converted the claim into one for damages.  

Although it is apparent that the ADAAA will not be applied retroactively, in most cases plaintiffs’ attor-
neys, in actions seeking injunctive relief, may attempt to rely on the language from the Sixth Circuit’s
opinion in seeking to have the definition of a disability which exists under the new law be applied in
cases where requests for accommodation were made before the enactment of the amendment. While it
appears that such attempts may not prove fruitful, these recent holdings demonstrate the intricacies of
the ADAAA, and employers should continue to monitor developments in this area of the law.

For more information on this topic and other matters pertaining to labor & employment
law, please contact Edward “Jeb” M. Eakin, III or any member of the Labor & Employment
team. 
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