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Legislation Repealing the Insurance Industry’s
Antitrust Exemption Is Introduced

On March 18, Reps. Gene Taylor (D-Miss)
and Peter DeFazio (D-Ore.) introduced legis-
lation to repeal the insurance industry’s
antitrust exemption. The “Insurance Industry
Competition Act of 2009”
(H.R. 1583), would repeal
the McCarran-Ferguson
Act (15 USC §1012 et
seq.) in all respects. 

While the legislation is
identical to the bill intro-
duced by Reps. Taylor and
DeFazio last Congress,
H.R. 1583’s prospects for
passage this Congress
appear to be significantly enhanced as a result
of the AIG bailout. Specifically tying the leg-
islation to AIG, Rep. DeFazio proclaimed that
“The fact that the insurance industry is
exempt from federal antitrust laws is outra-
geous. Shouldn’t the $170 billion bailout of
AIG be the third and final strike to the ‘busi-
ness as usual’ attitude toward the insurance
industry?”  Taking an equally aggressive
stance, Rep. Taylor asserted that “Insurance
companies believe that they are above the law.
When it comes to the federal laws, they are.”
The Congressmen also declared that if there
ever had been a justification for the insurance
industry’s antitrust exemption, “there no
longer exists any justification to exempt the
insurance industry from federal government
oversight” and that such oversight “could
ensure that the industry does not engage in
anticompetitive conduct like price fixing,
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agreements not to pay, and divvying up geo-
graphical areas.”

The insurance industry’s response to the bill
was swift and, as expected, negative.  The
Property Casualty Insurers Association of
America (PCI) issued a statement that Reps.
Taylor and DeFazio had used “the current
controversy over AIG as a convenient cudgel
to punish the entire industry, when in fact
the existing crisis had nothing to do with the
limited exemption that allows insurers to
share loss data.” Similarly, a representative of
the National Association of Mutual
Insurance Companies (NAMIC) disputed
the contention that the insurance industry
antitrust exemption had played any role in
the AIG situation, and declared that “[t]o
assert that the insurance industry is exempt
from the federal antitrust laws is completely
inaccurate. The McCarran-Ferguson Act
allows for a very narrow and limited exemp-
tion for certain activities such as standardized
policy language.” Both industry representa-
tives also asserted that the repeal of
McCarran would reduce insurer competi-
tion, limit insurance availability and increase
insurance costs for consumers.

The legislation was forwarded to the  U.S.
House of Representatives Judiciary
Committee for further action, and on April
27 it was referred to the Subcommittee on
Courts and Competition Policy. 
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While attempts to repeal the insurance industry’s antitrust
exemption in the U.S. appear to be gathering steam, efforts
to repeal the insurance industry’s antitrust exemption in
Europe (the so-called “Block Exemption”) appear to have
been derailed, at least in part, over the last two months.

The Block Exemption is the European equivalent of the
McCarran-Ferguson Act in the U.S., providing the insurance
industry with an exemption from the European Union com-
petition laws (Article 81) for certain industry practices. The
Block Exemption was last renewed in 2003, and is currently
scheduled to sunset in 2010 unless renewed again by the
European Commission (the “EC”). Over the last several
years, significant doubts have arisen regarding whether the
Block Exemption was likely to be renewed, particularly after
a 2007 EC “Sector Report” on insurance industry practices
suggested renewal might not be necessary or appropriate.

However, the EC issued a report in March indicating its pre-
liminary support for the renewal of the Block Exemption, at
least with respect to certain insurer practices. Specifically, the
EC report recommends that the European Parliament and
Council renew the exemption for (1) cooperation among
insurers on joint loss calculations and (2) pooling arrange-
ments for hard to place insurance risks. In reaching this con-
clusion, the EC stated that while the risk that insurers may
discontinue cooperation on these subjects absent the renewal
of the Block Exemption was low, “the possibility that pro-
competitive cooperation may diminish should be avoided.”
However, the EC recommended against renewal of the
exemption for agreements on standard policy conditions.
While the EC acknowledged that standard policy conditions
can be procompetitive and beneficial, it stated that many
other industries, including the banking sector, reach agree-
ments on standard conditions without a block exemption and
without violating the EU competition laws, and thus an
exemption for such conduct was unnecessary. 

The insurance industry response to the EC report was quite
favorable. In an April 6 press release, the Federation of
European Risk Management Associations (FERMA) stated
that “joint calculation on the actual cost of risk is key to mar-
ket access by new entrants” and agreed that “there is a contin-
ued need for a [Block Exemption] in this area.” Similarly,
with respect to pools, FERMA applauded the EC’s decision.
However, with respect to standard policy conditions,
FERMA contended that “cooperation on standard policy
conditions is very valuable to large commercial buyers as it
reduces transaction costs, facilitates the comparison between
policy conditions and provides better contract certainty.”

Accordingly, FERMA declared that should the Block
Exemption not be renewed with respect to this activity, the
EC should “at the very least issue guidance so as to provide
sufficient comfort and legal certainty” concerning the cir-
cumstances in which agreements on standard policy condi-
tions will continue to be permissible.

A public hearing on the Block Exemption is scheduled for
June 2 in Brussels, after which a final decision on the fate of
the Block Exemption will be announced.   

On March 18, the Federal Trade Commission obtained its
first merger victory under the Obama Administration, when
Judge Rosemary Collyer, District Judge for the District of
Columbia, granted the FTC’s request for a preliminary
injunction barring CCC Information Services and Mitchell
International from consummating their proposed merger.
CCC and Mitchell are two of the largest providers of the elec-
tronic systems used to estimate the cost of collision repairs,
commonly referred to as “estimatics,” and the related software
systems used to value passenger vehicles that have been dam-
aged in auto accidents (total loss valuation, “TLV,” systems).
The FTC contended that the merger, which was valued at
$1.4 billion, would harm insurers, repair shops and con-
sumers by reducing from three to two the number of com-
petitors in these two related businesses.  

In siding with the FTC, the Court concluded that CCC,
Mitchell and a third entity, Audatex, “dominate” the estimat-
ics market, and that a combined CCC/Mitchell entity would
possess “almost a 70 percent market share” of the market.
Specifically, the Court concluded that a combined
CCC/Mitchell would hold “approximately a 73.8 percent
share of the estimatics market for repair shops” and a “61.5
percent share of the insurance segment of the estimatics mar-
ket.” These market shares, the Court concluded, created “by
a wide margin, a presumption that the merger would lessen
competition.” Similarly, with respect to the TLV market,
while Audatex is significantly larger than Mitchell, with a 35
percent market share, a combined CCC/Mitchell would hold
“about a 65 percent market share,” and thus a legal presump-
tion arose that the merger would lessen competition in this
market as well. 

Accordingly, given these high market shares and the defen-
dants’ inability to show they were offset by low barriers to
new entry and/or that efficiencies from the transaction
would, on balance, benefit consumers (two other factors for
merger analysis set forth in the DOJ Horizontal Merger
Guidelines), the Court granted the injunction and barred the
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transaction from closing. The parties aban-
doned the deal shortly thereafter.    

In early April, Reps. Melissa Bean (D-Ill.) and
Ed Royce (R-Cal.) announced the introduction
of H.R. 1880, the “National Insurance
Consumer Protection Act.” The legislation fol-
lows House and Senate hearings in March in
which legislators focused on modernizing insur-
ance regulation in the wake of the AIG bailout.
To that end, H.R. 1880 would establish a “par-
allel, national system of regulation and supervi-
sion of insurers, insurance agencies, and insur-
ance producers, similar to the dual banking sys-
tem,” and regulated entities would generally be
able to choose either national or state regula-
tion. However, unlike prior optional federal
chartering proposals, H.R. 1880 would require
insurers that are deemed “systematically impor-
tant” to opt for national regulation.

The prospects for passage of this legislation
appear bright. Support for the legislation has
already been voiced by Treasury Secretary
Timothy Geithner, who declared “there is a
good case for introducing [an] optional federal
charter for insurance companies,” and Federal
Reserve Chairman Ben Bernanke, who pro-
claimed that “it would be a useful idea to create
a federal option for insurance companies,” par-
ticularly “systemically important ones.” Rep.
Barney Frank, who chairs the House Financial
Services Committee, has also voiced his strong
support for optional federal chartering, at least
with respect to life insurers, stating that it is
“overwhelmingly likely” that House Democrats
will move to create an option federal charter
option for life insurers.

As in the past, an insurer’s decision to opt for
federal regulation would come with a loss of the
McCarran-Ferguson Act’s antitrust exemption.
Specifically, Section 702 of the bill eliminates
the McCarran-Ferguson Act exemption for all
activities other than “the development, dissem-
ination, or use of standard insurance policy
forms.”  
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On April 21, West Penn Allegheny Health
System filed a complaint in the U.S. District
Court for the Western District of Pennsylvania
against UPMC, Pittsburgh’s largest hospital sys-
tem, and Highmark Blue Cross, accusing them
of conspiring to restrain trade in the provider
and insurer markets in Western Pennsylvania.  

In announcing the lawsuit, West Penn
Allegheny Chairman David McClenahan
asserted that “We believe that for several years
UPMC and Highmark have engaged in mutual
back-scratching designed to preserve
Highmark’s monopoly in health insurance and
to permit UPMC to build a monopoly in
sophisticated tertiary and quaternary healthcare
in the region.” The private lawsuit follows West
Penn Allegheny’s complaint to the DOJ
Antitrust Division in 2006 regarding the
UPMC/Highmark conduct. 

Specifically, the lawsuit alleges that UPMC and
Highmark reached an unlawful agreement
whereby UPMC would contract with
Highmark’s competitors at higher rates than
those charged to Highmark and, in return,
Highmark agreed to reimburse UPMC’s
provider competitors at lower rates, causing
them competitive harm. The complaint
requests that UPMC and Highmark be
enjoined from “further predatory and anticom-
petitive conduct” and that “Highmark be
ordered to contract with West Penn on fair and
equitable terms, including the end of any dis-
crimination in reimbursement (both direct and
indirect) between UPMC and West Penn.”

Both UPMC and Highmark have denied West
Penn’s charges, claiming that the action is mere-
ly an attempt by West Penn to divert attention
away from and/or justify its financial difficul-
ties.  

For more information on these topics, please 
contact James M. Burns at 202.327.5087 or
jmburns@williamsmullen.com. 
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