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The Impact of the New Obama Administration 
on the Laws Affecting Mergers and
Acquisitions

The Center for the Study of Mergers and
Acquisitions at Penn State University’s Dickinson
School of Law recently held a conference analyzing
the “Impact of the New Obama Administration on
Laws Affecting Mergers and Acquisitions” in
Washington, D.C.  Five panels consisting of feder-
al officials and private-sector professionals dis-
cussed the potential impact of changes in leader-
ship at a variety of U.S. government agencies on
the future of mergers and acquisitions. This Alert
summarizes some of the expected changes that may
affect U.S. companies.  

William Kovacic, chairman of the Federal Trade
Commission (FTC), opened the conference by
describing his attempt to get a loan from a bank
only a few days earlier. When the loan officer asked
him what position he was “in” at the FTC,
Chairman Kovacic responded “a very precarious
one.” Indeed, less than a week later President
Obama took the oath of office and leadership at
federal government agencies such as the FTC
began to transform overnight. With this in mind,
please note that any comments attributed to gov-
ernment officials herein were made by members of
the outgoing Bush Administration.  

1. Impact of Potential Changes in Banking
Laws and the Treasury’s TARP and Capital
Purchase Programs Affecting M&A

a. The Troubled Assets Relief Program (TARP)
During 2008, eight major U.S. financial institu-
tions failed within a six-month time period. Six of
these institutions failed within the month of

September alone. Many money market funds
“broke the buck”. The one constant throughout
the financial crisis has been, and will continue to
be, “unpredictability.”  

In response to the financial crisis, the U.S.
Department of Treasury (Treasury) created TARP.
Initially an illiquid asset purchase program,
Treasury quickly transitioned TARP to a capital
infusion program designed to recapitalize the
banking system. According to David Nason, out-
going Assistant Secretary of Financial Institutions,
Treasury invested over $185 billion in more than
240 banks located in 40-plus states by the end of
2008. The focus of TARP is “agnostic” about merg-
ers and acquisitions. Instead, TARP infuses capital
into financial institutions in order to help them
absorb future losses with the hopes of enabling
them to ratchet-up financial activity going for-
ward.  

The evolving issue of eligibility under TARP, which
is often voiced in terms of a financial institution’s
“viability,” was discussed, as was the question of
whether the criteria for determining the viability of
a financial institution should include or exclude
TARP funding received and/or private equity
simultaneously invested. A broad definition of via-
bility was recommended, noting that a post-capital
injection test for determining viability has prece-
dent in past situations. While a post-capital injec-
tion test would appear to favor financial institu-
tions seeking to prove their viability, panelists cau-
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tioned that an infusion of TARP funds has actually diminished, not
enhanced, the viability of some recipient banks.

The flow of credit is expected to increase as confidence returns.
According to Secretary Nason, Treasury has deliberately chosen not
to force institutions receiving TARP funds to renew lending activi-
ty. Instead, Treasury believes such lending activity should and will
grow organically in response to increasing confidence rather than as
a driver of it.

b. The Future of the Regulatory Regime

A reorganization of the regulatory system overseeing the financial
services industry was considered necessary, at the very least simply
to reestablish the credibility of regulators. The Emergency
Economic Stabilization Act requires reports on this subject over the
next few months. An evolving Treasury blueprint recommends new
programs for the surveillance of systemic risk throughout the econ-
omy as a whole, the merger of the U.S. Securities and Exchange
Commission (SEC) and the U.S. Commodity Futures Trading
Commission into one entity, and the consolidation of the banking
regulatory agencies. Certain agencies will disappear as regulatory
reform moves forward.  Those regulatory agencies that remain will
be refocused on ensuring the stability of liquidity in the financial
markets.  

c. The Future of M&A in the Financial Sector

Some commentators believe the best path to economic recovery is
to actively promote financial industry consolidation through
increased merger and acquisition activity so that only the strongest,
most viable institutions remain.  Others disagree, having called for
legislation to prohibit banks receiving TARP funds from engaging
in merger and acquisition activity with those funds.  Nonetheless,
such financial industry consolidation is inevitable as the Federal
Deposit Insurance Corporation takes control of and sells off assets
of several hundred more banks estimated to become insolvent dur-
ing 2009.  Furthermore, panelists forecasted that the emergence of
bank holding companies as the preferred structure for financial
institutions will necessitate stable, reliable funding, which will like-
ly generate heightened interest in retail deposits.  

2. Impact of Potential Changes in Antitrust Enforcement
Affecting M&A

a. The Future of Merger Enforcement

The new chairman of the FTC and the assistant attorney general for
antitrust at the U.S. Department of Justice (DOJ) will face signifi-
cant political pressure to practice more skepticism with regard to
mergers and acquisitions, particularly amidst perceptions of weak
enforcement by the Bush Administration. Many believe merger
enforcement activity will increase under the new FTC and DOJ,
but others are not so sure. Outgoing FTC Chairman Kovacic and
others suggested that projections of increased merger enforcement

activity by the Obama Administration have been overstated. As one
panelist noted, where some point to the current financial crisis as
evidence of the need for more merger enforcement, lack of compe-
tition within the financial industry generally has not been, nor
should it be, blamed for the failures of financial institutions.  

Hart-Scott Rodino filings made to provide the FTC and DOJ with
information about large mergers and acquisitions before they occur
appear to have been the lowest in history in December 2008, a
trend that continued in the beginning of January 2009. With a dra-
matic drop in the volume of applications expected to continue,
panelists anticipated that those mergers and acquisitions which are
reviewed in the coming months will receive more scrutiny as the
FTC and DOJ devote more resources to each application.

One panelist noted that a rise in healthcare premiums may lead to
an emphasis on merger and acquisition enforcement in the health-
care industry, which has been consolidating at a rapid pace in recent
years. The panelist also projected that increased merger enforce-
ment may occur in the area of vertical integrations.  

b. The Future of Merger Guidelines

The Merger Guidelines, a set of internal rules promulgated by the
Antitrust Division of the DOJ in conjunction with the FTC, are
now 25 years old. The consensus is that these guidelines are in des-
perate need of an overhaul, particularly when compared to the
“state of the art” European merger guidelines. Panelists predicted
that antitrust experts will continue to hotly debate the process for
defining markets and efficiencies, and they suggested that govern-
ment officials should take a more holistic approach when develop-
ing new guidelines. 

3. Impact of Potential Changes in Federal Securities
Regulation Affecting M&A

a. Proposed Improvements to TARP

The fundamental initiative of TARP will likely not change under
the Obama Administration because the same players who created it
under the Bush Administration will continue to lead this program.
Proposals to improve TARP include requiring corporate entities
participating in federal aid programs to make more frequent finan-
cial reports, to dispose of leased or owned aircraft, and to abide by
compensation and incentive plan restrictions.  

b. Financial Services Regulatory Reform

Brian Breheny, outgoing Deputy Director of the Division of
Corporation Finance at the SEC, predicted that Rules 13d and 13g
disclosure requirements relating to beneficial ownership will be
reformed. Panelists discussed whether derivatives should be report-
ed as “beneficial ownership” interests. Currently, Rule 13d is read
narrowly to exclude from beneficial ownership reporting require-
ments transactions where an investor acquires an economic interest
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unaccompanied by voting or investment control.
One panelist recommended that Rule 13d be read
more expansively to require reporting of such
derivative transactions as beneficial ownership
interests. In recent years, companies have increas-
ingly required this type of disclosure in their
notices, bylaws, poison pill provisions, and the
like. Companies clearly lead the SEC on this issue,
but only the SEC can require companies to make
such disclosures. European countries are currently
moving towards requiring such disclosures as well.  

c. Potential Regulation of Hedge Funds

Despite an SEC rule requiring hedge fund registra-
tion being overturned by the courts, Director
Breheny and other panelists noted a growing
appetite on Capitol Hill to regulate hedge fund
activity which has the potential to dramatically
affect the way hedge funds wage proxy fights and
engage in other activist shareholder conduct.  

d. Other Potential SEC Reforms

Director Breheny speculated that the SEC’s “no-
action” and exemptive letter processes will be
reformed to allow for submission of requests for
interpretive guidance through the SEC website,
and he anticipated that the proxy rules will be
changed to encourage e-proxy filings.  Moreover,
he believes reforms streamlining the cross-border
tender offer rules announced in an SEC Release in
2008 will simplify global mergers and acquisitions
in the future.  

4. Impact of Potential Regulatory Changes
at the FCC, FERC, and CFIUS Program
Affecting M&A

a. The Future of the Federal Communications
Commission (FCC)

The new FCC will not be dramatically different;
however, it will likely require more conditions
designed to protect consumers, be more skeptical
of media consolidation, and further encourage
diversity in media ownership.  

Panelists briefly discussed the XM-Sirius satellite
merger case in order to highlight potential differ-
ences in approach by the new FCC, speculating
that it would have likely rejected this merger and
concluding that if it had not it would most certain-
ly have insisted upon more stringent conditions
before permitting the merger to move forward.  In

particular, the new FCC would have demanded a
longer-term rate freeze than the three-year rate
freeze approved by the Bush Administration
because the new FCC would be more concerned
about its impotence to reopen and renegotiate the
closed merger should rates skyrocket upon expira-
tion of the rate freeze period.

The new FCC may place more of an emphasis on
the analysis of the merger itself as opposed to the
conditions attached to the merger - conditions
which, according to one panelist, may or may not
be appropriate for consideration in an FCC merg-
er review.  

b. The Future of the Federal Energy Regulatory
Commission (FERC)

The focus of FERC will shift to helping further
encourage the development of renewable resources.
FERC’s tradition of approving all mergers and
acquisitions while exercising its authority to condi-
tion them will continue. Major utility mergers that
do fail will be scuttled not by FERC, but by the
DOJ or state commissions, as has been the case in
the past.

c. The Future of the Committee on Foreign
Investment in the U.S. (CFIUS)

The bedrock goal of CFIUS to encourage foreign
investment consistent with national security goals
will remain the same, as will the role of CFIUS in
reviewing the potential impact on national securi-
ty of mergers and acquisitions of U.S. businesses
by foreign actors.  CFIUS determinations blocking
proposed mergers on national security grounds will
continue to generate accusations by foreign gov-
ernments that such transactions are being blocked
not for national security but for de facto trade pro-
tectionism, which will create new trade cases.
Congress will continue to take a more active role in
monitoring CFIUS activities in the wake of the
Dubai ports deal scandal. 

5. Impact of Potential Changes in Federal
Tax Policy Affecting M&A

a. The Future of Taxation

The Obama Administration has proposed a tax
reform package that includes: a middle class tax
cut; a permanent alternative energy research and
development tax incentive; a tax credit for U.S.
headquartered firms that maintain or increase U.S.
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jobs, provide health insurance and retirement ben-
efits, and pay good wages; capital gains tax relief
for start-ups; an increase in high-income marginal
income tax rates; an increase in the payroll cap for
social security contributions; an increase in tax
rates on capital gains and dividends; taxing carried
interest as ordinary income; codifying the “eco-
nomic substance” doctrine which requires transac-
tions that qualify for tax benefits to have an eco-
nomic justification beyond those benefits.  

The Chairman of the House Ways & Means
Committee, Rep. Charlie Rangel, has introduced
legislation to: repeal the alternative minimum tax;
increase the standard deduction; increase the
earned-income tax credit; increase the refundable
child tax credit; reduce the corporate tax rate to
30.5 percent (which some panelists speculated
may be reduced to as low as 28 percent) in order
to make it more competitive with other statutory
corporate tax rates around the world.  

Some combination of these tax reforms will be
passed into law, and most will require significant
offsets, possibly including: the removal of many
“special interest” tax breaks; penalties levied on
income earned from countries placed on a tax
haven black list; surtaxes on higher income taxpay-
ers; stock and mutual fund basis reporting; restora-
tion of the personal exemption and itemized
deduction phaseouts; repeal of the LIFO and
“lower of cost or market” accounting methods; the
recognition of gains on certain distributions of
securities in spinoffs.  

Legislating any form of tax relief will prove diffi-
cult in the current environment where the federal
deficit is ballooning and the “PAYGO” — or pay
as you go — mentality becomes increasingly
entrenched.  Moreover, one panelist challenged
conventional wisdom that the Congress cannot
responsibly increase taxes during a recession, citing
to the Tax Equity and Fiscal Responsibility Act of

1982 and the Omnibus Budget Reconciliation
Acts of 1990 and 1993, each of which raised taxes
during recessions.  Another panelist predicted that
should tax rates be lowered, interest deductions
will become less valuable which in turn will push
more merger and acquisition deals into equity
financings in lieu of debt financings, and into
stock purchases in lieu of asset purchases.  

For more information on this topic and other matters
pertaining to mergers & acquisitions law, please con-
tact Randolph H. Lickey or any member of the
Williams Mullen Mergers & Acquisitions Team.  
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