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The Brave New World for Criminal Defense
Counsel

Padilla v. Kentucky changes the rules for counsel to follow when advising
foreign clients whether to plead guilty to a criminal offense

By Eliot Norman

In the landmark March 31, 2010 decision in Padilla v. Kentucky, the Supreme Court ruled that
defense counsel must inform the client whether a guilty plea will result in deportation. The Sixth
Amendment right to “effective assistance of competent counsel…the seriousness of an immigration
consequence of a criminal plea, and concomitant impact of deportation on families living lawfully in
this country demand no less.”  This sweeping holding settled the long-running debate and split in the
circuit courts over whether the Sixth Amendment applied to advice on removal (deportation) which
is a civil proceeding arising out of a guilty plea by a non-U.S. citizen and is often classified as merely
a “collateral consequence” of criminal proceedings.1

Padilla had resided in the United States for 40 years and was a legal permanent resident (“Green Card”
holder) when he pled guilty to drug-distribution charges. He sought post-conviction relief claiming
that his lawyer not only failed to advise him of the immigration consequences of his plea “but also
told him not to worry about deportation since he had lived in the United States so long.” He alleged
he would have gone to trial had he not received this incorrect advice. 

The Court rejected the argument that only affirmative misadvice regarding immigration consequences
of guilty pleas triggers the protections of Strickland v. Washington, 466 U.S. 668 under the Sixth
Amendment. The majority feared that such a rule would “invite two absurd results.” First, counsel
would be motivated to stay silent on the issue for fear of misadvising the client. Second, it would deny
“a class of clients least able to represent themselves the most rudimentary advice on deportation.” 

Accordingly, the Supreme Court will now require defense counsel to jump through a number of hoops
to provide effective assistance of counsel as mandated by the Constitution: 
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1 The Supreme Court specifically found this classification unhelpful in analyzing the scope of Sixth Amendment claims.
“Deportation as a consequence of a criminal conviction is, because of its close connection to the criminal process, uniquely
difficult to classify as either a direct or a collateral consequence. The collateral versus direct distinction is thus ill-suited to
evaluating a Strickland claim concerning the specific risk of deportation. We conclude that advice regarding deportation is
not categorically removed from the ambit of the Sixth Amendment right to counsel.” 
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“When the law is not succinct and straightforward (as it is in many of the scenarios posited
by Justice Alito [in his concurring opinion], a criminal defense attorney need do no more than
advise a noncitizen client that pending criminal charges may carry a risk of adverse immigra-
tion consequences. But when the deportation consequence is truly clear, as it was in this case,
the duty to give correct advice is equally clear.”

What rankled the majority was counsel’s inability to correctly advise Padilla that a plea to the drug
charge would result in removal. All counsel had to do was open the United States Code, find the
section on “aggravated felonies” and see that the statute was “succinct, clear, and explicit” in requir-
ing removal of his Green Card client if he entered a guilty plea. Further, the Supreme Court advis-
es that, if counsel has questions about the immigration consequences, the attorney can always con-
sult any of the “numerous practice guides” on immigration law to help decide whether to accept a
plea offer or instead go to trial. 

Commentary. Unfortunately, the Supreme Court’s advice to counsel just to pick up the Code or a
treatise will be difficult to follow. Except for a handful of “aggravated felonies”, there are few other
examples of “truly clear” criminal immigration consequences. As the majority opinion acknowl-
edged, “immigration law can be complex, and it is a legal specialty of its own. Some members of
the bar who represent clients facing criminal charges … may not be well versed in it.” Further, to
interpret intelligently even “succinct and clear” statutes requires resort to case law, other statutes,
and a knowledge of immigration practice and procedure that is uncommon. Thus, what is the well-
meaning criminal defense attorney to do when expected to meet the “duty to give correct advice”
in the “truly clear” cases?

Justice Alito, in his concurring opinion, correctly and cogently provides a litany of examples where
consulting a guidebook will only lead defense counsel astray and result in the wrong answers.
Defining an “immigration” aggravated felony that inevitably results in removal is often unclear,
despite the plain language in the statute. Consider two classic examples: the felony of structuring a
currency transaction is not an aggravated felony, but misdemeanor shoplifting resulting in a 12
month suspended sentence and a $50 fine is — resulting in incarceration by Immigration and
Customs Enforcement (ICE) with no hope of release on bond and an automatic one-way ticket
home at government expense.  Determining whether a particular crime is one involving moral
turpitude which can result in removal (subject to certain defenses in immigration court) offers even
more bewildering examples and uncertainties, varying from state to state and federal circuit to fed-
eral circuit. In short, Justice Alito had it right when he quoted approvingly the central theme of one
leading immigration treatise that “nothing is ever simple with immigration law.” Yet defense coun-
sel will be required under the majority opinion to distinguish the “truly clear” cases from the “uncer-
tain” and offer correct advice in the latter with every guilty plea. 

Except for a narrow number of criminal offenses involving Green Card holders but not other types
of aliens, there are few bright lines and fewer “clear statutory provisions”, and each case would
require detailed analysis depending upon the immigration status of the alien and his family mem-
bers, the elements of the statute, and the record to be presented before the Immigration Court.  One
consequence of the Court’s sweeping holding in Padilla v. Kentucky is that clients will continue to
suffer collateral damage as defense counsel consult seemingly “clear” immigration statutes that may
not be “clear” when applied to the individual client’s case; and this collateral damage will extend to
defense counsel who will now be open to claims of ineffective assistance of counsel under the Sixth
Amendment and lawsuits for malpractice.  
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A far better solution, as endorsed by Justice Alito, would have been to require all state and federal
judges: (1) to warn the non-U.S. citizen defendant that a guilty plea may result in removal from the
United States, and (2) to determine on the record (a) that the defendant has consulted an attorney
concerning those consequences, and (b) that the defendant still knowingly and voluntarily entered
a plea of guilty. This would eliminate the anticipated flood of post-conviction litigation that would
result from courts later having to determine whether the defendant had been misinformed or not
informed at all about the severe immigration consequences of accepting the plea bargain. Twenty-
two states already require such a colloquy. 

It may be that, as the impracticality of the Supreme Court’s holding plays out in the real world of
criminal defense practice, a subsequent case may result in this additional mandate. Alternatively,
state legislatures or Congress may mandate it in response to Padilla v. Kentucky. In the interim,
defense counsel would be well advised to consult with an immigration attorney to confirm their
reading or misreading of the supposedly “succinct, clear and explicit” immigration statutes cited by
the majority; especially when the immigration law does not appear on its face to offer a clear answer.
Such a consultation would also have the benefit of suggesting alternative pleas that could minimize
“collateral damage” to the client and to counsel. 

* * *

Eliot Norman is a partner in Williams Mullen’s Immigration Practice Group. Mr. Norman is listed
in Best Lawyers in America for immigration. A former Assistant United States Attorney for the
Eastern District of Virginia, Mr. Norman represents clients in Immigration Court (Executive Office
of Immigration Review) in removal proceedings, and consults with criminal defense attorneys in
structuring plea bargains to address the immigration consequences of guilty pleas.  

For more information on these and other immigration developments, please contact Eliot Norman, enor-
man@williamsmullen.com.
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