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BY ADRIAN MOORE-PLEASANT

On Nov. 17, 2008, the Department of
Labor issued final regulations significantly
modifying its interpretation of the Family
and Medical Leave Act (FMLA). Under
the final regulations, which become effec-
tive on Jan. 16, 2009, employers must
educate employees about their rights
under the FMLA and employees must
communicate with employers in a timely
manner about their need for leave and
supply appropriate medical certifications.    

1. Employer Must Educate Employees
About Their FMLA Rights

Under the new regulations, employers
must provide employees with an FMLA
notice when they are hired. The notice can
be posted in the workplace, distributed
through the employee handbook, or pro-
vided electronically.  But, it must be pro-
vided to each employee in a language in
which the individual employee is literate.  

2. Employee Must Give Employer
Proper Notice Of Need For FMLA
Leave

Once the employee is apprised of the right
to take FMLA leave, the employee is
required to give the employer proper
notice of the need for leave. It is not suffi-
cient for an employee merely to call in
sick. Instead, the employee must explain

the reasons for leave, so as to allow the
employer to determine whether the leave
qualifies for FMLA protection, give the
employer sufficient information to put the
employer on notice of a qualifying condi-
tion, or reference a qualifying reason for
leave which the employer already has
accepted. Under the old regulations,
employees were permitted to tell their
employer that they need FMLA leave up
to two business days after an absence. But,
the new rules now require employees to
give notice as soon as practicable and fol-
low the employer’s usual procedures for
calling-in and requesting leave, except in
unusual circumstances. If the employee
fails to follow these procedures, the
employer may deny coverage for the leave.

3. Notice Requirements For Employers 

After the employer becomes aware of the
employee’s need for leave, the employer is
required to provide the employee with an
eligibility notice and a notice of rights and
responsibilities within five business days.
These forms remind the employee of any
requirement to provide medical certifica-
tion, the right to substitute paid leave,
whether and how to pay premiums for
continuing benefits, and job restoration
rights upon the expiration of family med-
ical leave. The forms are mandatory and
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may be distributed to employees electron-
ically. Failure to provide these required
forms to employees can be considered
interference with the employee’s FMLA
rights.

4. Employer Must Give Employee New
Medical Certification Form

The employer also should provide the
employee with a copy of the Labor
Department’s new medical certification
form. There are different forms for family
medical leave and for military family leave.
The family medical leave form seeks infor-
mation from the employee’s doctor about
the employee's serious health condition
and the expected duration of absence. The
military leave form seeks information on
the type of care being provided by employ-
ees to members of their family in the mil-
itary. It is then the employee’s responsibil-
ity to have the form completed and return
the form to the employer. No additional
medical information beyond that con-
tained within the certification form may
be required for unpaid FMLA leave.

5. Employee Must Provide A Complete
Medical Certification Form 

If the employee returns the medical certi-
fication form and it is incomplete or insuf-
ficient, then the final rules adopt a proce-
dure for curing these deficiencies. The
employer must notify the employee in
writing of the additional information that
is necessary to complete the medical certi-
fication and allow the employee seven cal-
endar days to provide the additional infor-
mation. If the employee fails to submit a
complete and sufficient certification
despite the opportunity to cure the defi-
ciency, the employer may deny FMLA
leave.  

6. Employer May Contact Employee’s
Health Care Provider Directly

Alternatively, if the employee is given the
opportunity to cure deficiencies in the cer-
tification form and fails to do so, the new
rules authorize the employer to contact the
employee’s physician directly to obtain

information required by the medical certi-
fication form. The employee’s physician
may be contacted by an employer’s repre-
sentative, such as a health care provider,
human resources professional, a leave
administrator, or a management official.
However, the employee’s direct supervisor
may not contact the employee’s physician
due to privacy concerns. During this con-
versation, the employer’s representative
may authenticate the certification and
request clarification of information pro-
vided. But, the employer’s representative
may not request additional information
beyond that included within the certifica-
tion form.  

7. Employer May Consider Additional
Medical Information

In addition to the information provided
by the employee’s doctor, the new rules
provide that the employer also may con-
sider additional medical information
obtained through the Americans with
Disabilities Act, paid leave, or worker’s
compensation procedures. This is a signif-
icant departure from the previous regula-
tions which provided for limited medical
inquiries. For example, additional medical
records may show that the employee
requesting leave is merely the father of an
unborn child. Under the new rules, the
word “father” was replaced with “hus-
band” to clarify that FMLA leave to care
for a pregnant woman is available to a
spouse and not, for example, to a
boyfriend or fiancé who is the father of the
unborn child.

8. Employer Must Determine Whether
Employee Is Entitled To Take Leave

Once the employer has obtained sufficient
medical information, the employer must
determine whether the employee’s leave is
protected by the FMLA. Under the final
regulations, one of the new definitions of a
serious health condition is three consecu-
tive days of incapacity plus two visits to a
health care provider.  The two visits must
occur within 30 days of the start of the
period of incapacity and the first visit must
occur within seven days of the start of
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incapacity. Another way to qualify as a
serious health condition is to have three
consecutive days of incapacity plus a regi-
men of continuing treatment. The new
rules again require that the first visit to the
health care provider take place within
seven days of the start of the incapacity.  

9. Employer Must Provide Employee
With Designation Notice

After the employer decides whether the
employee qualifies for FMLA leave, the
employer must provide the employee with
a designation notice within five business
days. This designation notice is a manda-
tory form that tells the employee whether
or not the employer will treat the leave as
protected. If the employer decides that the
employee is eligible for leave, then the
employer should notify the employee that
a fitness for duty certification is required
to return to work and provide the employ-
ee with a list of essential job functions. If
the employer decides that the employee is
not eligible for leave, the employer must
inform the employee and indicate why the
employee is not eligible. The employer
should document this discussion and the
reasons for its decision. The employer may
provide this designation notice at the same
time as the eligibility notice if the employ-
er already knows that the employee quali-
fies for FMLA leave. The employer also
should state in the designation how much
time the employee will take for FMLA
leave, if the employee has disclosed the
projected length of absence. If the employ-
er fails to provide a timely designation
notice to the employee, leave may be des-
ignated retroactively so long as the delay
causes the employee no harm or injury.  

10. Employer Must Decide Whether To
Substitute Paid Leave For Unpaid Leave

Assuming that the employee qualifies for
FMLA leave, the employer must decide
whether the employee may substitute
accrued paid leave for unpaid leave.
Under the new regulations, absent unusu-
al circumstances, an employee is not enti-
tled to substitute paid leave for unpaid
leave unless the employee has met all of

the employer’s written requirements for
use of paid leave, such as providing the
employer with advance written notice of
the need for time off and the anticipated
duration of the leave. Examples of unusu-
al circumstances cited in the new regula-
tions include no one answering the
employer’s telephone, the employer’s voice
mailbox was full, or the employee was
unable to use the telephone because the
employee was seeking emergency medical
treatment.  The employer may choose,
however, to waive these procedural
requirements.  Alternatively, the employer
may allow the employee to run paid leave
concurrently with FMLA leave to supple-
ment disability or worker’s compensation
benefits.

11. Employer Must Document
Employee’s Use Of FMLA Leave
Correctly

Once the employee is designated eligible
for FMLA leave, the employer must keep
meticulous records of the employee’s use of
FMLA leave.  Eligibility is determined at
the first instance of leave for each FMLA-
qualifying reason in the applicable 12
month period. All FMLA absences for the
same qualifying reason are considered a
single leave and the employee maintains
eligibility as to that reason for leave
throughout the applicable 12 month peri-
od. If the employer offers the employee
light duty work, this period is not counted
towards the employee’s FMLA leave. If the
employee takes intermittent leave,
absences must be counted in an increment
no greater than the shortest period of time
that the employer uses to account for other
forms of leave provided that it is not
greater than one hour. Where the nature of
the workplace makes it physically impossi-
ble for employees to start work mid-way
through the shift (imagine an airline
pilot), the entire shift may be designated as
FMLA leave. Missed overtime should be
counted against the employee’s FMLA
leave. Employers must maintain copies of
all written notices given to employees. 
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12. Employer May Recertify An
Employee On FMLA Leave

As a general rule, recertification of an
employee’s condition may occur no more
often than every 30 days and only in con-
nection with an absence by the employee.
However, if the medical certification indi-
cates that the minimum duration of the
condition is more than 30 days, the
employer must wait until the minimum
duration expires before requesting recerti-
fication.  In all cases, however, an employ-
er may request a recertification every six
months in connection with an absence by
the employee. An employer may request a
recertification in fewer than 30 days only
if the employee requests an extension of
leave, the circumstances described by the
previous certification have changed signif-
icantly, or the employer receives informa-
tion that casts doubt upon the employee’s
stated reason for the absence or the con-
tinuing validity of the certification.
Employees must provide a recertification
within 15 days of the employer’s request
and recertification is at the employee’s
expense.

13. Employer May Deny Bonuses And
Awards To Employee On FMLA Leave

The new regulations also modify the exist-
ing rules relating to perfect attendance
awards. The final regulations state that
employers may disqualify employees from
bonuses and other incentive and other
payments based on achievement of a spec-
ified job-related performance goal (such as
attendance) where the employee has not
yet met the goal due to FMLA, so long as
this is not done in a discriminatory man-
ner.

14. New Medical Certifications May Be
Required Every New Leave Year

If the employee’s serious health condition
extends beyond a single leave year, the
employer may require a new medical certi-
fication every new leave year provided that
the employer does not request recertifica-
tion from injured service members. In
addition, employers may request medical
recertification every six months for contin-
uing, open-ended conditions rather than
after passage of the specified minimum
duration of the condition. 

15. Employer May Require A Fitness
For Duty Certification

When the employee is ready to return to
work, employers may demand more than a
simple statement of the employee’s ability
to return to work. Under the new regula-
tions, an employer may now ask for a fit-
ness for duty certification if reasonable
safety concerns exist. The employee has
the same obligation to provide a complete
certification as in the initial certification
process.  The employee is not entitled to
reinstatement if the employee fails to pro-
vide a complete certification.  Also, the
employer has the right to contact the
employee’s physician directly to authenti-
cate and clarify the fitness for duty certifi-
cation.  

16. Military Leave

The Department of Labor also issued sub-
stantive regulations clarifying the military
leave provisions passed as part of the
National Defense Appropriation Act of
2008.  These regulations will be discussed
in detail in a follow-up article.
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