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Settlement with the Virginia State Corporation
Commission May be More Expensive Than
Franchisors Believe

BY SANDY T. TUCKER

The Division of Securities and Retail
Franchising (the “Division”), an arm of the

Virginia State Corporation Commission (“SCC”),
administratively enforces franchisor violations of
the Virginia Retail Franchising Act, Va. Code §
13.1-557, et seq. (the “Act”). Violations of the Act
include, among others, making material misrepre-
sentations to a franchisee prospect, failing to pro-
vide a prospective franchisee with a properly regis-
tered franchise disclosure document and making
an offer or sale of a franchise without state registra-
tion. Suspected or claimed violations of the Act are
often reported to the Division by disgruntled fran-
chisees, usually after they have bought and com-
menced operation of the franchise.

Civil Prosecution v. Settlement

When such suspected or claimed violations are
reported, the Division will open an investigation
into whether the subject franchisor has, indeed,
violated the Act. If the Division concludes that a
violation has occurred, it most often contacts the
franchisor with a proposal for settlement or, in the
alternative, the threat of a Division civil prosecu-
tion for Act violations. Successful prosecution of
the franchisor may result in an injunction against
further sale of franchises in Virginia, civil penalties
in the amount of $25,000 per violation, and reim-
bursement of the Division’s costs incurred in con-
ducting its investigation.

Rescission and Restitution 

Proposed settlement terms will vary based upon the
severity of the alleged violations. However, more
often that not, the Division will demand in settle-
ment that the franchisor offer the franchisee the
opportunity to rescind his purchase of the franchise
and, if accepted by the franchisee, that the fran-
chisor make restitution to the franchisee of fees
paid. The Division’s authority to make such
demand is found in the Act:

The Commission may request the franchisor to
rescind any franchise and to make restitution to
the franchisee. If the franchisor complies with
the request, the Commission shall consider such
compliance in determining whether a penalty
should be imposed on him on account of that
alleged franchise, and if so, the amount of such
penalty.

Restitution demanded by the Division usually
includes, at least, the franchisor’s repayment of the
initial franchise fees paid by the franchisee at the
time of purchase of the franchise. In some cases the
Division may demand that the franchisor also
repay the franchisee all or a portion of continuing
royalties and other operational fees paid by the
franchisee under the franchise agreement after the
franchisee commences operation of the franchised
business. Therefore, the longer the franchisee has
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been operating the franchise when the Division is called upon to deal with alleged violations, the more
onerous the Division’s restitution demand may be on the offending franchisor.

The “rescission and restitution” remedy customarily demanded by the Division to settle Act violations is
not available in a civil prosecution of the franchisor by the Division. The Act provides only that the Division
“may request” a franchisor to rescind the subject sale and make restitution of fees to the franchisee. Such
request is used by the Division only to settle violations. If the franchisor refuses to rescind and make resti-
tution, neither the Division nor the SCC can compel him to do so.

A franchisor faced with a “rescission and restitution" demand as a term of settlement must also consider
another, and often overlooked, detriment to its position if the demand is accepted. The Division will
demand that restitution be made without offset of any kind by the franchisor. This means, if the franchisee
is indebted to the franchisor — for example the franchisee owes royalties to the franchisor — the Division
will not accept any settlement by the franchisor that includes an offset of any franchisee debt against the
franchisor’s restitution, absent the franchisee’s consent. The Division’s position is that any such offsets are
to be resolved between franchisor and franchisee outside of settlement with the SCC.

The “Gotcha” in Rescission and Restitution 

Once settlement terms are agreed upon between the Division and the franchisor, those terms are reduced
to a settlement order entered by the SCC. The order will provide for rescission of the franchise agreement,
which means that the agreement is cancelled, annulled or undone as if it were never made. Thereafter, the
franchisor is likely to be barred from any action against the (former) franchisee to collect sums due under
the rescinded franchise agreement.  

Therefore, before agreeing to settlement terms that include rescission and restitution, franchisors should be
prepared to forfeit their right to any money that may be due under that agreement, in addition to making
the agreed upon restitution payments to the franchisee. The sum of restitution payments and money for-
feited by rescission may justify a franchisor’s decision to take its chances in a contested civil prosecution by
the Division.

For more information on matters pertaining to franchise litigation, please contact Sandy T. Tucker at
804.783.6418 or stucker@williamsmullen.com. 
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