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CHALLENGING AN ESTATE PLAN BY PROVING INCAPACITY: 
AKIN TO A SEARCH FOR BURIED TREASURE?

Alaw suit to invalidate a will or trust can be the
intellectual equivalent of excavating tons of

rock and dirt in search of loot, then repelling down
a dark, empty shaft to discover nothing more than a
giant, murky pool of water. The legendary Oak
Island Money Pit in Nova Scotia comes to mind.
There, treasure seekers over the years dug deeper
and deeper through multiple false log floors, only to
have each layer fill with water. In spite of many dan-
gerous excavations that spanned more than two cen-
turies, cost millions of dollars and resulted in six
fatalities, no buried treasure has ever been found. In
fact, modern skeptics have dismissed the Oak Island
pit as nothing more than a sinkhole.

We should be mindful continually of the past’s valu-
able lessons to avoid repeating the mistakes others
have suffered.  This is true when analyzing the
potential for success in challenging an estate plan on
the basis of incapacity of the testator/grantor, but
becomes even more important if the testamentary
document contains an in terrorem clause, a crafty
provision designed to thwart beneficiaries who chal-
lenge the validity of a testamentary document.   

Consider the following scenario. Mr. Blacksheep
arrives in your office and hands over a copy of the
revocable living trust that his dearly departed father
established. It is the sixth amended and restated ver-
sion of an extensive document under which
Blacksheep is named as one of two residuary bene-
ficiaries, the other being his younger sister, Ms.
Angel. Blacksheep is glad that his father included
him in his estate plan, but under the trust restate-
ment, he will receive a mere fraction of the amount
that his younger sister will get. He laments about
the unfairness of the distribution scheme.    

Mr. Blacksheep explains that Ms. Angel controlled
their father’s finances and served as agent under
their father’s financial and medical powers of attor-
ney. She also acted as sole trustee of their father’s
trust, but resigned shortly after his death. There is
no doubt that their father had some physical dis-
abilities, but it is unclear to Mr. Blacksheep whether
he was sufficiently incapacitated or enfeebled in
mind so as to render his trust restatement invalid.
Mr. Blacksheep seeks your advice.  

Under the law of a majority of jurisdictions, a clear
and convincing showing that their father was inca-
pacitated at the time his trust restatement was exe-
cuted would overcome the presumption of sanity
and may render at least that version of the trust
void.  A showing that their father was enfeebled in
mind would also be crucial to proving any claim
that Ms. Angel unduly influenced him.
Unfortunately in this case, Mr. Blacksheep had not
seen his father in over five years. He doesn’t know
much about his father’s mental state during his last
years and has no other evidence at this time to sup-
port a challenge of the provisions of the trust.  

A quick review of the trust reveals that its terms
contain an in terrorem clause. If Mr. Blacksheep is
unsuccessful in challenging his father’s trust in
Virginia and the Distric of Columbia, he will get
nothing despite his good faith belief that his father
was not mentally competent or was under the
undue influence of Ms. Angel.  In Virginia and
D.C., there are no “good faith” or probable cause
exceptions; the law provides for “all or nothing.”   In
a majority of other states, however, in terrorem
clauses have good faith and probable cause excep-
tions, or the forfeiture clauses are void altogether.
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“History repeats itself.
That’s one of the things
wrong with it.” 
– Clarence Darrow, Esq.
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Mr. Blacksheep’s lack of first-hand knowledge of his father’s competency, coupled with the possible chill-
ing effect of the in terrorem clause, require great caution.  But they are not an automatic prohibition to a
successful suit alleging incapacity.  The first step in pursuing the “treasure” is to obtain copies of the prior
trust documents from the present trustee. Mr. Blacksheep’s attorney should write the current trustee’s coun-
sel, reminding him that his client is entitled to a copy of the trust instrument, including the original trust
document and each subsequent amendment. If the documents are not forthcoming, Blacksheep’s counsel
should remind the trustee’s counsel that Mr. Blacksheep may choose to file suit to obtain the information,
and if successful, Mr. Blacksheep will seek reimbursement from the trustee personally for all attorney’s fees.
A majority of states have a statute to provide such relief.  Maryland, however, does not have such a statute;
awarding attorney’s fees may be up to the discretion of the court.

Even if Mr. Blacksheep receives all of the prior trust documents, the treasure hunt is far from over.  Each
document is akin to the false log floors that layer the infamous Oak Island treasure hole. A review of those
layers reflects that each amendment also contains an in terrorem clause. To challenge the father’s trust suc-
cessfully, medical records will certainly be needed, but how does one obtain these records without filing suit
and thereby triggering the in terrorem clause?  What Blacksheep needs is the legal counterpart to a deep
borehole drill. 

In reviewing the court records, Blacksheep’s counsel finds that Ms. Angel did not submit a final account-
ing when her father’s trust terminated. The final accounting, as well as an accounting of all the actions
Angel took as agent under her father’s financial and medical powers of attorney, should be obtained.  If she
fails to comply, Blacksheep is permitted to file a breach of fiduciary duty suit against Angel and, through
the discovery process, seek their father’s medical records.  This strategy allows Blacksheep and his counsel
to evaluate Blacksheep’s chances of success in challenging each layer of his father’s estate plan without trig-
gering any of the in terrorem clauses – the legal equivalent of those clever, little water channels that proved
so costly to the Oak Island treasure hunters.  

President Franklin D. Roosevelt was said to be an Oak Island investor, but like his compatriots, he never
received any return other than a good story to share about the months he spent digging on the island in
1909.  Fortunately, the pitfalls of seeking buried treasure can be avoided with the right tools and experi-
enced comrades, and the prospects for successfully challenging an estate plan based upon incompetency
and undue influence are much brighter when experienced legal counsel is retained.   
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