
FILED 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
2:3 :;.;•: i u 

BERKELEY HEARTLAB, INC. ) 

839 Mitten Road ) 

Burlingame, CA 94010 ) 

) 

Plaintiff, ) 

) 
v. ) Civil Action No. 

) 

HEALTH DIAGNOSTIC ) 

LABORATORY, INC. ) 

737 North 5th Street, Suite 103 ) 

Richmond, VA 23219 ) 

) 

G. RUSSELL WARNICK ) 

24415 SE 156th Street ) 
Issaquah, WA 98027 ) 

) 

TONYA MALLORY ) 

3609 Riverchase Court ) 

Richmond, VA 23233 ) 

) 

THOMAS A. CARNAGGIO ) 

214 Laurent Way ) 

Irmo, SC 29063 ) 

) 

F. CALHOUN DENT III ) 

3318 Blossom Street ) 

Columbia, SC 29205 ) 

) 
ROBERT BRADFORD JOHNSON ) 

1294 Adams Road ) 

Blountsville, AL 35031 ) 

) 

ROBERT B. LIVELY, IV ) 

1618 Oak Park Drive ) 

Helena, AL 35080 ) 

) 

and ) 

) 
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RICHARD E. YUNGER, JR. ) 

1840 Settindown Drive ) 

Roswell, GA 30074 ) 

) 
Defendants. ) 

COMPLAINT FOR TEMPORARY. PRELIMINARY AND PERMANENT INJUNCTIVE 

RELIEF AND FOR DAMAGES 

COMES NOW the Plaintiff Berkeley HeartLab, Inc., by and through undersigned 

counsel, and for its Complaint for Temporary, Preliminary and Permanent Injunctive Relief and 

for Damages against Defendants Health Diagnostic Laboratory, Inc., together with G. Russell 

Warnick, Tonya Mallory, Thomas A. Carnaggio, F. Calhoun Dent, III, Robert Bradford Johnson, 

Robert B. Lively, IV and Richard E. Yunger, Jr. (collectively, the "Individual Defendants"), 

states as follows: 

INTRODUCTION 

1. Berkeley HeartLab, Inc. ("BHL") brings this action against seven of its 

former employees and the entity that now employs or engages them, Health Diagnostic 

Laboratory, Inc. ("HDL"), to prevent future loss and recover damages caused by their ongoing 

unlawful scheme to steal BHL's property, clients, employees, trade secrets and proprietary 

information. 

2. Five of the Individual Defendants, Carnaggio, Dent, Johnson, Lively and 

Yunger, resigned suddenly and en masse from BHL on January 1,2010. Each of these 

Defendants has been a BHL sales representative and has in his possession extensive confidential 

and proprietary information of BHL; each had been responsible for developing and maintaining 

the goodwill of BHL's clients; each has become engaged by HDL, either directly or indirectly, 

and each has been successfully soliciting BHL's client healthcare providers to refer their patients 
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to HDL. 

3. HDL and the Individual Defendants have conspired to injure BHL in its 

business and reputation, and have acted in furtherance of that conspiracy by coordinating a mass 

resignation, soliciting patient referrals from BHL's client healthcare providers in violation of 

fiduciary and contractual obligations, soliciting BHL's employees in violation of fiduciary and 

contractual obligations and using and disclosing BHL's proprietary and confidential information, 

among other things. HDL and its agents, the Individual Defendants, have also engaged in unfair 

competition by passing off BHL's products and services as its own. 

4. BHL has and will continue to suffer irreparable harm from these acts 

unless enjoined by the Court. BHL has and will continue to suffer irreparable harm from these 

acts unless enjoined by the Court. The Individual Defendants who resigned on January 1,2010 

were, together, responsible for nearly 35% of BHL's total sample volume in 2009. The sample 

volume for the first full week of 2010 from the sales regions covered by these former employees 

has already fallen by approximately 38% from the prior year weekly average. The impact on 

BHL is severe and warrants this Court's swift intervention. 

THE PARTIES 

5. Plaintiff Berkeley HeartLab, Inc. ("BHL") is a California corporation, 

with its principal place of business in Burlingame, California. BHL provides laboratory testing 

services and associated disease management services to client healthcare providers and their 

patients throughout the United States. 

6. On information and belief, Defendant Health Diagnostic Laboratory, Inc. 

("HDL") is a Virginia corporation with its principal place of business in Richmond, Virginia. 

HDL, like BHL, is also a laboratory testing company. HDL was founded in or about 2008 by 

Mallory and Warnick and at least one other former BHL employee. 
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7. Each Individual Defendant is a natural person who, on information and 

belief, resides in and is a citizen of the state as listed below: 

(a) Warnick is a citizen of Washington. 

(b) Mallory is a citizen of Virginia. 

(c) Carnaggio is a citizen of South Carolina. 

(d) Dent is a citizen of South Carolina. 

(e) Johnson is a citizen of Alabama. 

(f) Lively is a citizen of Alabama. 

(g) Yunger is a citizen of Georgia. 

Each of the Individual Defendants is a former BHL employee. 

JURISDICTION AND VENUE 

8. This Court has jurisdiction of this matter pursuant to 28 U.S.C. § 1332, in 

that the parties are citizens of different states, and the matter in controversy exceeds the sum of 

$75,000. 

9. Defendant HDL is subject to personal jurisdiction in the Commonwealth 

of Virginia because it is a resident of Virginia and transacts business in Virginia, among other 

reasons. 

10. Each Individual Defendant is subject to personal jurisdiction of this Court 

because, on information and belief, each has, among other things: 

(a) transacted business in Virginia; 

(b) entered into a contract to provide personal services, either directly 

with HDL or indirectly through a consulting entity, in Virginia; 

(c) caused tortious injury by acts or omissions in Virginia; and/or 

(d) engaged in a conspiracy founded in Virginia to cause tortious acts 

in Virginia and elsewhere. 
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Defendant Mallory is also subject to personal jurisdiction in this Court because, on information 

and belief, she resides in this district and division. 

11. Venue is proper in this Court pursuant to 28 U.S.C. §1391 because (a) this 

is the district and division in which two of the Defendants reside; (b) a substantial part of the 

events or omissions giving rise to the claims herein occurred in this judicial district; and (c) all 

Defendants are subject to personal jurisdiction in this district. 

FACTS 

BHL's Business 

12. BHL is a clinical laboratory and disease management company based in 

California, but serving healthcare providers and their patients nationwide. BHL offers clinical 

laboratory tests and services to predict cardiovascular disease risk and improve patient 

management. BHL offers a wide variety of clinical laboratory tests on samples sent in by BHL's 

client healthcare providers. BHL provides several tests that are proprietary to BHL, including 

two specialized tests measuring LDL and HDL particle size using gel electrophoresis and two 

genotypic tests, the KIF6 Genotype and the LPA Genotype tests. Absent a special contractual 

arrangement with BHL (of which there are very few), other laboratories are unable to offer or 

provide these tests to their client healthcare providers or their respective patients. These tests 

and the associated market development investments were made at great cost to BHL and have 

significant commercial value to BHL. 

13. BHL provides to its client healthcare providers significant reference 

materials relating to its laboratory tests, including a "reference binder" for the office, test 

requisition forms, laboratory testing kits, and educational information materials to be distributed 

to patients. These materials constitute proprietary information of BHL. BHL has expended 
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significant effort and cost to develop and produce those materials. 

14. In addition to BHL's laboratory testing services, it also provides disease 

management services to its client healthcare providers and their patients through a program 

called "4myheart." As part of this program, BHL uses each patient's Berkeley test results to 

generate proprietary individually tailored prevention and diet recommendations. As part of this 

program, BHL employs Clinical Educators ("CEs"), many of whom are dieticians, to counsel 

patients over time in order to better educate them about the benefits of diet and exercise and how 

their physician prescribed treatment plan can improve their Berkeley test result values and 

overall health status. BHL's CEs may interact with patients in person, by telephone and 

electronically. 

15. As part of its "4myheart" program, BHL provides extensive materials and 

training to its CEs for use in their patient education sessions. These materials constitute 

proprietary information and, in some cases, confidential information of BHL. BHL has 

expended significant effort and cost to develop and produce those materials. 

16. BHL's business model involves having healthcare providers refer 

laboratory samples to BHL's laboratory in Alameda, California for testing, as opposed to 

sending those same samples to competing laboratories. To do this, BHL employs sales 

representatives, called either Senior Account Managers or District Sales Managers, who 

regularly and personally interact with BHL's client healthcare providers and their staffs in order 

to develop a personal relationship and rapport. These sales representatives serve as the "face" of 

BHL to its client healthcare providers. These sales representatives are employed to develop and 

maintain BHL's goodwill with its client healthcare providers on behalf of BHL. 

17. By providing CEs to assist with patients, BHL is able to offer a more 
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comprehensive disease management program. BHL's CEs also serve as the "face" of BHL to the 

client healthcare providers. 

BHL's Employment Relationships 

18. Defendant Warnick was employed by BHL until July 9, 2009 as Senior 

Vice President, Laboratory Operations and Chief Scientific Officer. In that role, Warnick had 

access to BHL's confidential and proprietary information, including information relating to the 

manufacture and processing of BHL's proprietary lab tests. 

19. Defendant Mallory was employed by BHL until October 2008 as a Senior 

Manager of Lab Operations. In that role, Mallory had access to BHL's confidential and 

proprietary information, including information relating to the manufacture and processing of 

BHL's proprietary lab tests. 

20. Defendant Carnaggio was employed by BHL from March 24,2008 to 

January 1, 2010 as a Senior Account Manager. Defendant Dent was employed by BHL from 

October 5, 2005 to January 1, 2010 as a District Sales Manager. Defendant Johnson was 

employed by BHL from August 14, 2002 to January 1,2010 as a District Sales Manager. 

Defendant Lively was employed by BHL from November 26, 2007 to January 1,2010 as a 

Senior Account Manager. Defendant Yunger was employed by BHL from January 28, 2008 to 

January 1,2010 as a Senior Account Manager. These five Defendants shall be referred to 

collectively as the "Sales Rep Defendants." While employed by BHL, these Sales Rep 

Defendants had access to BHL's confidential and proprietary information, including sensitive 

and commercially valuable information regarding BHL's products and services, client specific 

information regarding BHL's client healthcare providers, such as prescribing history and 

volume, marketing strategies and marketing materials, and product and service specific pricing 

and billing policies. In addition, these Sales Rep Defendants were charged with developing and 
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maintaining, and did develop and maintain, BHL's customer goodwill with its client healthcare 

providers. 

21. BHL takes precautions to ensure that its employees and former employees 

do not use its proprietary and confidential information for purposes unrelated to furthering 

BHL's business. 

22. For example, in its Code of Business Conduct, BHL requires its 

employees to preserve the confidentiality of BHL's proprietary information. The Code of 

Business Conduct also informs employees that the "duty to preserve the Company's confidential 

and proprietary information is not limited to an employee's period of employment, but continues 

even after they have left the Company." BHL's employee handbook contains similar obligations 

and instructions. 

23. BHL also protects its confidential information by use of security 

measures, such as allowing employees key-coded access only to areas of Company facilities that 

are pertinent to their job descriptions, by password protecting patient and sales information in the 

Company databases, and allowing access to sensitive sales and patient material only to those 

employees with a need to know. 

24. In addition, in order to protect its legitimate business interests in its 

confidential information and customer goodwill, BHL required its employees to enter into a 

Proprietary Information and Invention Agreement ("Agreement") with BHL. 

25. Each Individual Defendant executed a copy of the Agreement as a 

requirement of their BHL employment. True and correct copies of each Individual Defendant's 

Agreement are attached hereto as Exhibits 1-7. 

26. The Agreement provides, in relevant part: 
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1. I will not, at any time, reproduce, disclose or use any Berkeley HeartLab, 

Inc. proprietary information, except for my work at Berkeley HeartLab, 

Inc. or with prior written approval from Berkeley HeartLab, Inc. 

2. I will use my best efforts to prevent unauthorized reproduction, disclosure 

or use of any Berkeley HeartLab, Inc. proprietary information by myself 

and by others. 

5. All tangible Berkeley HeartLab, Inc. proprietary information, obtained in 

the course of my work for Berkeley HeartLab, Inc., shall be surrendered 

by me to Berkeley HeartLab, Inc. upon termination of my work for 

Berkeley HeartLab, Inc. (unless earlier requested by Berkeley HeartLab, 

Inc.). I will not retain any copies reproductions, notes or samples of the 

same. 

8. My obligations under this Agreement shall continue beyond the 

termination of my work at Berkeley HeartLab, Inc., and shall be binding 

on my heirs assigns and legal representatives, including for a period of one 

year beyond termination of my work at Berkeley HeartLab, Inc., that I will 

not disrupt, damage, impair or interfere with the business of Berkeley 

HeartLab, Inc. whether by way of interfering with or raiding its employees 

or otherwise. 

27. These obligations were well known to HDL because Defendants Mallory 

and Warnick, each listed as founders of HDL, are personally bound by the Agreement. In 

addition, two of HDL's executives received copies of the Agreement in or about August 2009, 

along with a letter reminding them of their obligations thereunder. 

HDL'S Plan To Steal BHL's Business 

28. Shortly after her termination from BHL, Mallory founded HDL in or about 

October 2008. Defendant Mallory is the CEO and President of HDL. Defendant Warnick, who 

is listed as a co-founder, is the Chief Scientific Officer. Defendant Warnick was a BHL 

employee at the time HDL was founded and remained at BHL for nearly nine months after 

HDL's founding. 

29. HDL operates a clinical laboratory located in Richmond, Virginia. 

30. On information and belief, HDL was formed with the intent to duplicate 
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BHL's business. HDL claims to be able to provide a test menu that targets cardiovascular 

disease and disease management services akin to BHL's "4myheart program." 

31. On information and belief, HDL's laboratory requisition forms, test 

reports, and reference material for client healthcare providers are all near duplicates of those 

belonging to BHL. On information and belief, HDL has not expended any significant resources 

in developing these materials on its own to support its business; rather, it has simply stolen those 

of BHL. 

32. Beginning in October 2009, if not before, HDL has conspired with others 

to injure BHL in its business by stealing its clients, employees, property, and confidential and 

proprietary information. 

HDL Attempts to Secure BHL's Proprietary Tests for Itself Through Deception 

33. In November 2009, HDL contacted a BHL client service representative 

and sought to open an account with BHL through which it could run BHL's proprietary tests on 

HDL samples. 

34. HDL represented that it sought to run BHL's proprietary tests on HDL 

samples for two limited purposes: (1) to perform contract research testing (initially on behalf of a 

German pharmaceutical company in conducting a research project) and (2) to assist "local" 

healthcare providers, who were physically close to HDL's laboratory in Virginia, by sending 

their samples to BHL for BHL's proprietary tests. Mallory, on behalf of HDL, made these 

representations to BHL in an apparent effort to persuade BHL that HDL was not intending to 

compete with BHL in order for BHL to permit it to open an account. Based on HDL's 

subsequent conduct, it is obvious that these representations were false. Instead, these 

representations were designed to secure to HDL the ability to offer BHL's proprietary tests so 
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that HDL could compete with BHL directly in high-volume sales territories. 

35. BHL denied HDL's request to open an account, in part because HDL was 

a competitor. BHL's Director of Marketing communicated that fact to Mallory by phone in or 

about early December 2009. In their second conversation, Mallory again tried to convince BHL 

that HDL did not intend to compete with BHL because, she said, HDL was only serving local 

clients, near its operations in Richmond, Virginia. 

36. Rather than take no for an answer, and be forced to compete on a level 

playing field, HDL decided to obtain what they had been denied another way. On or about 

December 10, 2009, Defendant Mallory, on behalf of HDL, contacted a different BHL employee, 

a customer support specialist who she knew from her employment at BHL and who is a 

relatively junior employee. Mallory did not tell this BHL employee that HDL had previously 

requested the opportunity to open an account and had been denied at the highest corporate level. 

By omitting this critically important fact, HDL was successful in having this employee set up an 

account for HDL. That account has now been closed. 

37. Prior to the termination of the account and emboldened by their now 

perceived ability to offer BHL's proprietary tests, HDL pulled the trigger on its long-planned 

conspiracy to steal BHL's business, beginning first in the profitable Southeastern United States, 

specifically, Alabama and South Carolina. 

HDL Tries To Recreate BHL's "4mvheart" Program Through Unlawful Means 

38. HDL's website and publications indicate that it has or intends to set up a 

disease management program identical to BHL's 4myheart program. 

39. To assist with this theft of intellectual property, HDL recruited and hired a 

BHL CE, Stacey Lundell, in mid December 2009. HDL conspired with Defendant Johnson, who 
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was at the time still employed by BHL, as well as others, to solicit Lundell in violation of 

Defendant Johnson's contractual and fiduciary obligations. 

40. On information and belief, at HDL's direction, Lundell took and did not 

return BHL's confidential and proprietary information regarding the 4myheart program. 

41. On information and belief, Defendants HDL, Mallory, Warnick, and 

Johnson conspired to steal BHL's proprietary information regarding its "4myheart" program to 

further HDL's business. 

HDL Conspires With Sales Rep Defendants To Resign En Masse 

42. Between 4:00 and 4:30 p.m. on Friday, January 1, 2010, a holiday, each of 

the five Sales Rep Defendants submitted their resignations electronically to their supervisor, 

Clark Robinson, a BHL Regional Sales Manager. Robinson did not check his email over the 

holiday weekend and learned of the mass resignations only on Sunday, January 3, 2010. 

43. Although Robinson sought to talk to each of the sales representatives who 

resigned, only Defendant Johnson returned his call. Defendant Johnson, however, was not 

honest about his future plans. He denied that he was going to be working with HDL. 

44. Defendant Johnson was BHL's primary sales representative for Alabama. 

He worked with Defendants Lively and Yunger, and together they covered Alabama, Mississippi 

and part of the Florida territory for BHL. Defendant Dent was BHL's primary sales 

representative for South Carolina, part of North Carolina and Augusta, Georgia. Defendant Dent 

and Defendant Carnaggio covered the entire state of South Carolina, part of North Carolina and 

Augusta, Georgia for BHL. With these resignations, BHL was left without any sales force 

assigned to the states of Alabama, South Carolina, or Mississippi, and left without sales 

representative coverage for parts of North Carolina, Florida and Georgia. 
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45. The timing of the resignations, shortly before a holiday weekend, was 

designed to prevent BHL from making plans over the weekend to address these sudden 

departures in critical sales territories. 

46. Each of the five Sales Rep Defendants has since begun working for HDL, 

either as an employee or agent, to sell HDL products and services. 

47. On January 4, 2010, two BHL CEs submitted their resignations, effective 

January 15, 2010, within less than an hour of each other. They have admitted that they will be 

employed by HDL upon the termination of their employment. 

48. Since January 1,2010, BHL has learned that several of its client 

healthcare providers have switched their business from BHL to HDL based on the 

recommendation of the Sales Rep Defendants. 

HDL Co-opted BHL Sales Representatives While Thev Remain Employed bv BHL 

49. Clearly, the five Sales Rep Defendants conspired with HDL and others to 

plan their departure in advance, and in doing so violated their fiduciary duties to BHL. It 

appears the conspiracy was in place as early as October 2009. 

50. On information and belief, some or all of the Sales Rep Defendants have 

set up an entity named Blue Wave Healthcare Consultants, Inc. through which they intend to 

work for HDL. The fact that they had time to take steps to establish an entity, with business 

cards and email addresses, see Exhibit 8, demonstrates that their mass departure was planned 

well in advance of January 1,2010. 

51. HDL conspired with the Sales Rep Defendants to use BHL's information 

and customer goodwill to which they had access to steal BHL business and bring it to HDL in 

breach of the Sales Rep Defendants contractual and fiduciary duties. 

13 

Case 3:10-cv-00030-REP   Document 1    Filed 01/14/10   Page 13 of 34



52. While employees of BHL, the five Sales Rep Defendants had access to 

significant amounts of BHL confidential and proprietary information which would be extremely 

valuable to a competitor such as HDL. For instance, during the course of their BHL 

employment, the Sales Rep Defendants each received monthly sales reports showing the volume 

of tests run by each client healthcare provider's office and the payor mix. Knowing the volume 

and payor mix for each client office would be of extreme value to a competitor because it would 

pinpoint the most profitable clients to target in soliciting BHL's client base. 

53. The Sales Rep Defendants also had in their possession at the time of their 

en masse resignation, and did not return, information gathered about each of the clients they 

serviced for BHL. This included new client account information sheets, which would have 

included detailed information about each client's practice, who to speak to about what issues at 

each practice, specific requirements of each practice, and similar information gathered over time 

and at the expense of BHL. 

54. The Sales Rep Defendants also had access to BHL's sales strategies, sales 

incentive programs, pricing plans, pricing and billing policies and other commercially valuable 

and confidential information about BHL's clients and business. 

55. When they resigned, each of the Sales Rep Defendants had a laptop 

provided to them by BHL, as well as either an iPhone or Blackberry provided by BHL. They 

also had in their possession BHL's requisition forms, test kits, patient information, client 

information and reference binders for client healthcare providers. None of the Sales Rep 

Defendants returned this property upon their resignation. 

56. BHL has demanded the return of its property and information from the 

Sales Rep Defendants. On January 12, 2010, BHL received three laptops from Defendants Dent, 
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Carnaggio and Yunger. Defendants Dent and Carnaggio had deliberately removed all of BHL's 

data from the laptops they returned, destroying BHL's property and information. Except for the 

return of these three laptops, BHL has yet to receive any of its property or confidential and 

proprietary information from the Sales Rep Defendants. Accordingly, the Sales Rep Defendants 

have retained possession of this property and confidential and proprietary information unlawfully 

and, on information and belief, are using BHL's property and information in furtherance of 

HDL's business. Defendant Lively, for instance, accessed information about all of BHL's clients 

on BHL's SalesForce.com database on December 23,2009. 

57. Recently, HDL has commenced publishing and distributing written 

material used and distributed by sales representatives regarding its laboratory testing services, 

including requisition forms, sample test reports, and reference binders. On information and 

belief, HDL's material is taken almost word-for-word from BHL's material. 

58. On information and belief, one or more Sales Rep Defendants provided 

BHL's materials to HDL, even while employed by BHL, to permit HDL to copy this material for 

its own use. 

Pre-Resignation Behavior by Sales Rep Defendants 

59. The Sales Rep Defendants solicited BHL's client healthcare providers to 

take their business and patient referrals away from BHL and to take their business to HDL in 

advance of their resignations. 

60. The Sales Rep Defendants did not act in BHL's best interest during the 

final months of their employment with BHL and instead, conspired with HDL to further its 

business. 

61. Defendants Johnson and Dent both requested the month of December off. 
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On information and belief, Defendants Johnson and Dent misrepresented their purposes in taking 

paid time off during December and instead used that time to set up their competing sales 

organization on behalf of HDL. 

62. In mid-December, Defendant Johnson made cryptic remarks to his boss, 

Clark Robinson, about BHL selling its proprietary tests to other labs for use in Alabama. 

Robinson assured Defendant Johnson that BHL did not intend to sell its proprietary tests to a lab 

that could compete with BHL in Alabama, but Defendant Johnson seemed skeptical. It now 

appears that Defendant Johnson was aware that HDL had managed to open an account with 

BHL, and he was fully aware that HDL intended to use that account in order to solicit BHL's 

clients by representing that HDL could offer the full panoply of BHL's services. 

Following the Sales Rep Defendants' Departures. HDL Immediately Steals BHL Clients 

63. In the very first week after the mass resignations, BHL has already 

suffered irreparable harm to its business, losing several significant clients and having its 

reputation damaged by HDL's new sales force. 

64. HDL and the Sales Rep Defendants have solicited BHL's clients in South 

Carolina, North Carolina, Alabama and Virginia. On information and belief, HDL intends to 

continue to solicit additional BHL clients in these states and in additional states. 

65. HDL and the Sales Rep Defendants have used confidential BHL 

information in all aspects of soliciting BHL's customers, including using BHL's confidential 

information regarding specimen and test volume to target potential clients. 

66. HDL and the Sales Rep Defendants have engaged in unfair competition by 

passing off BHL's products, services and materials as belonging to HDL. They have further 

engaged in unfair competition by representing that HDL and BHL are somehow affiliated, and 
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by otherwise telling falsehoods about BHL's business. 

67. The Sales Rep Defendants solicited BHL's client healthcare providers to 

stop using BHL and to begin using HDL before the Sales Rep Defendants resigned from BHL, 

thereby breaching their contractual and fiduciary duties to BHL. By directing and encouraging 

this behavior, HDL has induced the breach of contractual obligations and fiduciary duties of the 

Sales Rep Defendants. 

68. The Sales Rep Defendants solicited BHL's client healthcare providers 

both before and after resigning from their BHL employment using BHL's proprietary and 

confidential information, including BHL's information regarding specimen and test volume and 

BHL's confidential and proprietary information regarding it's pricing and billing practices, 

thereby breaching their contractual and fiduciary duties to BHL. By directing and encouraging 

this behavior, HDL has induced the breach of contractual obligations and fiduciary duties of the 

Sales Rep Defendants. 

Dr. L.M. 

69. Dr. L.M., located in South Carolina was, until this week, the number one 

prescriber of BHL's tests in Defendant Dent's territory. BHL has had a client relationship with 

Dr. L.M. since June 2008. 

70. On December 31, 2009, Dr. L.M. asked Gwen Bowers, BHL's CE who 

worked with his patients, what she knew "about all these changes happening at Berkeley." She 

responded that she was not aware of what he was talking about. 

71. On or about January 7, 2010, Dr. L.M. informed Ms. Bowers that he 

would no longer be using BHL for his tests, and that instead he would be using HDL. 

72. On or about the same date, Dr. L.M.'s laboratory technician informed Ms. 
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Bowers that Defendant Dent had asked her to pass the message that if Ms. Bowers wanted a job 

as a clinical educator for HDL in order to continue working with Dr. L.M.'s patients that she 

should call him. 

73. As shown above, Defendant Dent made known his plans to resign from 

BHL to Dr. L.M. before he informed BHL, in breach of his fiduciary duty to BHL. Defendant 

Dent further solicited Ms. Bowers to leave her employment, through means of an agent in breach 

of the Agreement with BHL. 

Dr. E.M. 

74. Dr. E. M. has been a BHL client healthcare provider since August 2008. 

Defendants Dent and Carnaggio have already solicited Dr. E.M. using BHL's confidential and 

proprietary information and using deception. 

75. On Wednesday January 6,2010, Defendants Dent and Carnaggio had a 

scheduled breakfast with Dr. E.M.'s office. Defendants Dent and Carnaggio must have arranged 

the scheduling of this breakfast while they were employed by BHL. 

76. Defendants Dent and Carnaggio told Dr. E.M. and his office staff during 

this meeting that they were getting an "upgrade" in services. They subsequently took BHL's 

requisition forms and laboratory testing kits out of Dr. E.M.'s office and replaced them with 

HDL requisition forms and kits. Because the materials they provided to Dr. E.M.'s office look 

virtually identical to that of BHL, and because the language used appears to be the same, it is 

clear that Defendants Dent and Carnaggio were attempting to deceive Dr. E.M. and his office 

staff into believing that the product that they were selling was related to or affiliated with BHL, 

an "upgrade" of it, even. 

77. Dr. E.M. and his office staff were surprised to see a BHL representative 
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arrive at the office on Thursday, January 7,2010. They were further surprised to hear that 

Defendants Dent and Carnaggio had resigned from BHL. When Dr. E.M. learned these facts, he 

demanded that his staff get Defendants Dent and Carnaggio on the phone and have them return 

the BHL requisition forms and laboratory testing kits immediately. 

Dr. M.R. 

78. Dr. M.R. has been BHL client healthcare provider since April 2005 and 

was among the top 10 prescribing healthcare providers in Defendant Johnson's territory. 

79. Dr. M.R. began sending samples to HDL for testing on January 4, 2010, 

the first business day after the mass resignation. 

80. Dr. M.R. ordered KIF6 tests for his patients through HDL because he had 

been told by HDL's new sales force that they could provide KIF6 tests. 

81. HDL submitted these samples to BHL for processing the KIF6 test 

because HDL is unable to perform the KIF6 test itself. 

82. On or about January 6, 2010, Dr. M.R.'s office informed BHL's CE who 

works with his patients, that her services would not be needed any more because he would no 

longer be doing anymore BHL tests. 

Dr. T.A. 

83. Dr. T.A. has been a BHL client healthcare provider since July 2006. He 

alone is the third highest prescribing healthcare provider in Defendant Dent's territory and, with 

his partner, would be the highest prescribing practice in Defendant Dent's territory. 

84. On information and belief, Defendant Dent contacted Dr. T.A.'s office 

before January 1, 2010 and informed the office that he was going with a different company. He 
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stated that he would be by the practice in early January to talk to them and bring them new 

materials. 

Dr. J.F.M. 

85. Dr. J.F.M. in Columbia, SC has been a BHL client healthcare provider 

since February 2006. He is also a top prescribing healthcare provider in Defendant Dent's 

territory. 

86. Dr. J.F.M. informed BHL on or about January 6, 2010 that he would no 

longer be performing Berkeley tests because he would be using HDL's competing tests. 

87. BHL's CE works with Dr. J.F.M.'s patients saw a note in the office 

management system that stated that "Stop BHL, Use HDL Only" as of January 1,2010. 

Dr. R.B. 

88. Dr. R.B. has been a BHL client healthcare provider since April 2004. He 

has also been the top Berkeley prescribing healthcare provider in Defendant Johnson's territory. 

89. On January 4, 2010, the BHL CE who works with Dr. R.B.'s patients, Ann 

Sims resigned effective January 15, 2010. Ms. Sims resigned because she was informed that Dr. 

R.B. was switching to HDL to run tests he had formerly used BHL for, and that in order to keep 

her job working with his patients, she has resigned to work for HDL. Ms. Sims was recruited by 

one of the Individual Defendants to resign her BHL employment to work for HDL. 

S.M. Family Practice 

90. Also on January 4, 2010, a second BHL CE, Ruth Buchanan, resigned 

from BHL effective January 15, 2010. She works with patients of the S.M. Family Practice. She 

stated that she was going to work for Defendant Warnick. On information and belief, she 

resigned because the practice informed her that it was switching to HDL to run tests it had 
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formerly used BHL for, and that in order to keep her job working with the practice's patients, she 

resigned to work for HDL. 

91. In order to convert the S.M. Family Practice business to HDL so soon 

after their resignation, it is apparent that Defendants Johnson, Lively and/or Yunger solicited 

S.M. Family Practice in advance of their resignation, in breach of their contractual and fiduciary 

duties to BHL. 

Dr. R.L. 

92. Dr. R.L. has been a BHL client healthcare provider since June 2008. He 

has been the fifth largest BHL prescriber in Defendant Dent's territory. 

93. Defendants Dent and/or Carnaggio visited the Spartanburg, SC office of 

Dr. R.L. in the week before he resigned from BHL. On information and belief, Defendants Dent 

and/or Carnaggio informed Dr. R.L. that they were leaving BHL and began soliciting Dr. R.L. to 

take his business to HDL. Defendant Dent's sales associate, Defendant Carnaggio, then returned 

to Dr. R.L's office on or about January 6, 2010. He brought with him HDL test kits and 

requisition forms, and removed the BHL kits and requisition forms from the office in order to 

ensure that Dr. R.L.s office could no longer send samples to BHL. Carnaggio did not return the 

BHL materials to BHL. 

94. On information and belief, at Defendant Dent's request, a member of Dr. 

R.L.'s staff conveyed a message to BHL's CE that worked with Dr. R.L.'s patients that, should 

she want to keep her job, she should contact Defendant Dent. 

Dr. .T.H. 

95. Defendant Dent has already had an office-wide meeting with the office of 

Dr. J.H. To get on the schedule for the office of Dr. J.H., Defendant Dent would have had to 
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have arranged the meeting prior to his resignation. Defendant Dent and/or other Sales Rep 

Defendants have told Dr. J.H. that BHL has raised its prices, which is not true. 

96. BHL's CE that worked with Dr. J.H.'s patients was informed by Dr. J.H.'s 

office that Defendant Dent would employ her as a CE if she were to call him. 

Solicitation Using Deception 

97. Defendants have conspired to solicit business for HDL using deception, 

including telling falsehoods regarding BHL and its business practices. 

98. The Sales Rep Defendants have been telling BHL's client healthcare 

providers, including specifically but without limitation, Dr. E.M. and others, that BHL has raised 

its prices for its tests, which is not true. 

99. The Sales Rep Defendants have been telling BHL's client healthcare 

providers and/or others that BHL is discontinuing its "4myheart" program, which is also not true. 

100. Defendants have also been informing BHL's client healthcare providers 

that HDL is able to provide them with BHL's proprietary tests, including the KIF6 and LPA 

Genotype tests. HDL has no lawful means to provide these tests directly. As stated above, HDL 

attempted to secure the right to test samples from BHL and was turned down. Then, HDL 

attempted to circumvent BHL's management directive and deceive the company into providing it 

testing services. BHL discovered this when HDL attempted to have BHL run its proprietary tests 

on samples sent in by HDL from BHL's own client healthcare providers. BHL has closed this 

account, and HDL has not and will not be permitted to order these tests from BHL. 

Solicitation of Employees 

101. Defendants have conspired to continue to solicit BHL employees to join 

HDL directly and indirectly. 
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102. On information and belief, Defendant Johnson solicited Ann Sims to leave 

her BHL employment as a CE and to come work for HDL. 

103. Defendant Dent solicited Gwen Bowers and Colleen Wracker, another CE, 

to leave their BHL employment as a CE and to come work for HDL. 

104. Defendants have solicited other BHL employees in violation of their 

Agreements and in breach of their fiduciary duties. Defendants have made it known in the 

industry, by informing staff people at healthcare providers' offices and sales representatives of 

other companies that, should they see a BHL employee, they can and should let it be known that 

if they want a job at HDL, they should call HDL. 

Unlawful Replication of Marketing Materials 

105. HDL has made unauthorized copies of BHL materials and passed them off 

as HDL marketing materials. 

106. HDL has prepared a "reference binder" for use by client healthcare 

providers' offices that is a virtual duplicate of BHL's reference binder, but for the name and 

logo. 

107. HDL's stated "disease management program" is a nearly exact replica of 

BHL's "4myheart" program. 

Irreparable Harm 

108. BHL has and is continuing to suffer irreparable harm from the unlawful 

behavior of Defendants. 

109. BHL's customer goodwill has been and is continuing to be damaged by 

solicitation from BHL's former employees who are now performing services for HDL. This is 

particularly true because the Defendants are misleading BHL's customers about the nature of 
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both BHL's business and HDL's business, and because they are using BHL's confidential and 

proprietary information. 

110. BHL is also being irreparably harmed and injured in its reputation by the 

falsehoods being put out by the Defendants. Specifically, several defendants have made 

statements to BHL's clients that BHL has "raised its prices" when that is patently false. 

111. BHL has been and is continuing to be irreparably harmed by the confusion 

being sown by the Defendants. Specifically, the Defendants have on certain occasions told 

BHL's client healthcare providers that they were simply getting an "upgrade," not that they were 

being switched to a new testing company. 

112. BHL has been and is continuing to be irreparably harmed by the actions of 

the Defendants in that it has been forced to devote a substantial amount of its corporate resources 

to salvaging the relationships it has with client healthcare providers in Alabama and South 

Carolina. To do this, it has diverted corporate resources from the Chief Business Officer, the 

Vice President of Sales, the Regional Manager for Sales, and sales representatives from different 

geographic areas in an effort to reach out to each BHL client who has been or is likely to be 

solicited by HDL. 

113. In order to focus on reaching out to these affected accounts, BHL has been 

irreparably injured in that it has taken time away from important corporate efforts, such as 

BHL's National Sales Meeting which has been scheduled for January 19-21,2010. Further, 

BHL has been forced to devote significant resources to trying to backfill the newly vacant 

positions. On information and belief, the Sales Rep Defendants timed their departure so as to 

interfere the most with BHL's sales organization, thereby giving HDL an even further unfair 

advantage in soliciting BHL's clients. 
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COUNT I 

Breach of Contract 

(All Individual Defendants) 

114. BHL incorporates by reference paragraphs 1-113 as if fully set forth 

herein. 

115. BHL entered into Proprietary Information and Inventions Agreements 

with each of the Individual Defendants. These Agreements are valid contracts and are fully 

enforceable. 

116. Each Individual Defendant has breached his or her Agreement by the 

conduct described herein. 

117. Each Individual Defendant has breached his or her Agreement by using 

and disclosing BHL's confidential and proprietary information for purposes other than in 

furtherance of BHL's business. 

118. Each Individual Defendant has breached his or her Agreement by 

interfering with the business of BHL. 

119. The Sales Rep Defendants have breached the Agreement by interfering 

with BHL's business by soliciting BHL's client healthcare providers and disrupting their client 

relationships. 

120. On information and belief, each of the Individual Defendants have 

breached the Agreement by interfering with BHL's business by soliciting BHL employees to 

resign from BHL and to become employed or engaged by HDL. 

121. BHL has been damaged by these breaches. 
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COUNT II 

Breach of Fiduciary Duty 

(AH Individual Defendants) 

122. BHL incorporates by reference paragraphs 1-113 as if fully set forth 

herein. 

123. Each of the Individual Defendants owed a duty of loyalty to BHL during 

his or her employment. 

124. Each of the Individual Defendants has breached his or her fiduciary duty 

by the conduct described herein. 

125. On information and belief, each of the Individual Defendants breached 

that duty of loyalty by taking steps to aid a competitor, HDL, during the course of their BHL 

employment. 

126. The Sales Rep Defendants breached their duty of loyalty to BHL by 

misappropriating confidential and proprietary information belonging to BHL, failing to devote 

their full business time to BHL, engaging in competing business activity directly related to the 

business of BHL, competing with BHL during their employment, soliciting BHL's client 

healthcare providers, soliciting other BHL employees to leave their BHL employment, and by 

other conduct described herein. 

127. BHL has been damaged by these breaches of fiduciary duty. 

COUNT III 

Tortious Interference with Contracts 

(HDL) 

128. BHL incorporates by reference paragraphs 1-113 as if fully set forth 

herein. 
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129. BHL entered into valid and fully enforceable Proprietary Information and 

Inventions Agreements with each of the Individual Defendants. 

130. HDL was aware of the existence of these Agreements. 

131. Despite its knowledge of these Agreements, HDL intentionally interfered 

with, and continues to interfere with, these Agreements by aiding, abetting and encouraging the 

breach of the obligations thereunder. 

132. HDL has used improper means in interfering with these Agreements. 

133. BHL has suffered, and will continue to suffer, damages as a result of 

HDL's tortious interference with its Agreements with its former employees, including but not 

limited to the loss of clients and employees. 

134. HDL's tortious interference with BHL's Agreements has caused, and will, 

unless enjoined by this Court, continue to cause, BHL immediate and irreparable injury. 

COUNT IV 

Tortious Interference with Contracts 

(Individual Defendants) 

135. BHL incorporates by reference paragraphs 1 -113 as if fully set forth 

herein. 

136. BHL entered into valid and fully enforceable Proprietary Information and 

Inventions Agreements with each of the Individual Defendants. 

137. The Individual Defendants were each aware of the existence of these 

Agreements for each Individual Defendant and other BHL employees. 

138. Despite its knowledge of these Agreements, the Individual Defendants 

intentionally interfered with, and continue to interfere with, these Agreements by aiding, abetting 

and encouraging the breach of the obligations thereunder as described herein. 
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139. The Individual Defendants have used improper means in interfering with 

these Agreements. 

140. BHL has suffered, and will continue to suffer, damages as a result of the 

Individual Defendants' tortious interference with its Agreements with its former employees, 

including but not limited to the loss of clients and employees. 

141. The Individual Defendants' tortious interference with BHL's Agreements 

has caused, and will, unless enjoined by this Court, continue to cause, BHL immediate and 

irreparable injury. 

COUNT V 

Tortious Inducement of Breach of Fiduciary Duty 

(HDL) 

142. BHL incorporates by reference paragraphs 1-113 as if fully set forth 

herein. 

143. BHL was owed a fiduciary duty by each of the Individual Defendants 

during the course of their BHL employment. 

144. HDL was aware of the existence of these fiduciary duties. 

145. Despite its knowledge of these fiduciary duties, HDL tortiously induced 

the breach of these fiduciary duties by the conduct described herein, including but not limited to: 

directing and encouraging the Individual Defendants to take actions in breach of their fiduciary 

duties, such as misappropriating confidential and proprietary information belonging to BHL, 

failing to devote their full business time to BHL, engaging in competing business activity 

directly related to the business of BHL, competing with BHL during their employment, and 

soliciting BHL's client healthcare providers and soliciting other BHL employees to leave their 

BHL employment. 
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146. BHL has suffered, and will continue to suffer, damages as a result of 

HDL's tortious inducement of these breaches of fiduciary duties. 

COUNT VI 

Tortious Inducement of Breach of Fiduciary Duty 

(Individual Defendants) 

147. BHL incorporates by reference paragraphs 1 -113 as if fully set forth 

herein. 

148. BHL was owed a fiduciary duty by each of the Individual Defendants and 

by other current and former BHL employees during the course of their BHL employment. 

149. The Individual Defendants were aware of the existence of these fiduciary 

duties. 

150. Despite its knowledge of these fiduciary duties, the Individual Defendants 

have tortiously induced the breach of these fiduciary duties by the conduct described herein, 

including but not limited to: directing and encouraging each other and/or other former BHL 

employees to take actions in breach of their fiduciary duties, such as misappropriating 

confidential and proprietary information belonging to BHL, failing to devote their full business 

time to BHL, engaging in competing business activity directly related to the business of BHL, 

competing with BHL during their employment, and soliciting BHL's client healthcare providers 

and soliciting other BHL employees to leave their BHL employment. 

151. BHL has suffered, and will continue to suffer, damages as a result of the 

Individual Defendants' tortious inducement of these breaches of fiduciary duties. 

COUNT VII 

Tortious Interference with Business Relationships/Expectancies 

(AH Defendants) 

152. BHL incorporates by reference paragraphs 1 -113 as if fully set forth 
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herein. 

153. BHL had ongoing business relationships and expectancies with its client 

healthcare providers which the Sales Rep Defendants were expected to develop and maintain 

solely on behalf of BHL. BHL has a reasonable expectation of continued profitability of these 

ongoing business relationships. 

154. Defendants were aware of the ongoing business relationships and 

expectancies between BHL and its client healthcare providers. 

155. Despite their knowledge of the existence of these relationships and 

expectancies, Defendants have intentionally interfered with these relationships by appropriating 

those clients for HDL for the benefit of themselves and HDL. Such interference includes 

interference by improper means, and was both intentional and willful as described herein. 

156. But for the intentional interference by Defendants, BHL would have 

continued to benefit from ongoing business relationships and expectancies with its client 

healthcare providers. 

157. BHL has suffered, and will continue to suffer, damages as a result of 

Defendants interference with BHL's business relationships and expectancies with its clients, 

including the loss of the business generated from such business relationships and the loss of 

goodwill. 

158. Defendants conduct has caused and will,, unless enjoined, continue to 

cause BHL immediate and irreparable harm. 

159. Defendants conduct was willful and done with malicious intent as to 

justify an award of punitive damages. 
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COUNT VIII 

Conspiracy to Injure Another In Trade of Business 

[Va. Code §§ 18.2-499 and 18.2-500] 

(All Defendants) 

160. BHL incorporates by reference paragraphs 1-113 as if fully set forth 

herein. 

161. Defendants acted in concert, agreed, associated, mutually undertook and 

combined together to willfully and maliciously injure BHL in its business, reputation, trade and 

profession. 

162. Defendants agreed to target BHL's client healthcare providers and 

employees using unfair and unlawful means, including through the Individual Defendants' 

breaches of fiduciary duty and contractual obligations to maintain the confidentiality of BHL's 

proprietary information. 

163. Defendants engaged in this conduct intentionally, purposefully, and 

without lawful justification. 

164. BHL has been, and will continue to be, injured in its reputation, trade, and 

business as a result of Defendants' activities. 

165. Pursuant to Va. Code §18.2-500, BHL is entitled to an injunction, three 

fold its damages, punitive damages, and an award of its attorneys' fees and costs. 

COUNT IX 

Unfair Competition 

(All Defendants) 

166. BHL incorporates by reference paragraphs 1 -113 as if fully set forth 

herein. 

167. Defendants have made false statements about BHL's products and 
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services and have attempted to pass off BHL products and services as those of HDL. In addition, 

Defendants have suggested that HDL is affiliated with BHL. 

168. This conduct constitutes an unfair method of competition. 

169. As a result of the foregoing, BHL has suffered and will continue to suffer 

irreparable harm. 

COUNT X 

Federal Computer Fraud and Abuse Act 

[18 U.S.C. §1030] 

(Defendants Dent, Carnaggio, Johnson, Lively and Yunger) 

170. BHL incorporates by reference paragraphs 1 -113 as if fully set forth 

herein. 

171. BHL's computers used by the Sales Rep Defendants while employees of 

BHL were used in interstate commerce and are thus "protected computers" under 18 U.S.C. 

§1030(e)(2)(B). 

172. Once they resigned their BHL employment, the Sales Rep Defendants 

were no longer authorized to access BHL's proprietary and confidential information on BHL's 

computers. 

173. The Sales Rep Defendants did not return the computers upon their 

resignation and, as described herein, used BHL's information residing on those computers in 

soliciting BHL's clients. 

174. On information and belief, the Sales Rep Defendants, either individually 

or in concert, intentionally accessed BHL's computers without authorization and, as a result of 

such access, made unauthorized copies of computer data residing in BHL's computers. 

175. In addition, Defendants Dent and Carnaggio, either individually or in 

concert, intentionally accessed BHL's computers without authorization, or in excess of their 
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authorization, and intentionally or recklessly caused damage by removing all BHL data from the 

computers that had been provided to them for conducting BHL business. 

176. At the time of their accessing BHL's computers without authorization, the 

Sales Rep Defendants were acting as agents of, and co-conspirators with, each other, and 

Defendants HDL, Warnick and Mallory. 

Prayer for Relief 

WHEREFORE, Plaintiff BHL prays this Court to enter judgment in its favor and 

against Defendants and award it the following relief: 

a. Preliminary and permanent injunctive relief against all Defendants, 

preventing Defendants from: 

(i) using or disclosing any of BHL's confidential or proprietary 

information; 

(ii) misrepresenting HDL's ability to perform BHL's proprietary tests; 

(iii) making false statements about BHL's business, products or services; 

(iv) soliciting BHL's client healthcare providers in violation of contractual 
obligations; 

(v) soliciting BHL's employees in violation of contractual obligations; and 

(vi) preventing the Sales Rep Defendants from continuing to serve in 

competitive employment or engagement with HDL; 

b. An Order directing Defendants to return to BHL any and all of its 

property, confidential or proprietary information in their possession, 

custody or control; 

c. Compensatory damages in an amount to be determined at trial, with 

appropriate amounts trebled pursuant to Virginia Code §18.2-500; 

d. Accounting by Defendants of any profits received for the above-
mentioned actions; 

e. Disgorgement by Defendants of any profits they received for the above 

mentioned actions, and/or creation of a constructive trust for the benefit of 
BHL thereto; 
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f. Punitive damages against each Defendant in the amount of $350,000; 

g. Prejudgment interest on all damages awarded; 

h. BHL's reasonable costs and attorneys' fees; and 

i. Such other legal and equitable relief as the Court may deem appropriate. 

Respectfully submitted, 

Susanne Harris Carnell, VSB #41521 

Michael J. Lorenger, VSB #38910 

LORENGER & CARNELL PLC 

651 South Washington Street 

Alexandria, VA 22314 

Phone: (703)684-1804 

Facsimile: (703) 684-1805 

scarnell@lorengercarnell.com 

Counsel for Plaintiff Berkeley HeartLab, Inc. 

JURY DEMAND 

Plaintiff demands a trial by jury of all causes of action contained herein. 

Susanne Harris Carnell 

Counsel for Plaintiff 

Dated: January 14, 2010 
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