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EPA has finalized a significant new program that will affect existing and future development
(residential, commercial and industrial) in every state that is part of the Chesapeake Bay
watershed. Home builders, private landowners, owners of existing developments, municipalities
and industrial facilities may soon face significant compliance costs as a result.
The agency has established a total maximum daily load ("TMDL"), which is a pollution budget, for
discharges of nitrogen, phosphorus and sediment into the Chesapeake Bay. All three pollutants
are commonly found in stormwater runoff, agricultural runoff and discharges from wastewater
treatment plants. By capping discharges of these pollutants into the Bay and forcing states within
the watershed to reduce discharges below the level of the cap, EPA seeks to restore surface water
quality throughout the Bay.
In addition to setting caps for pollutant discharges, the program will require the Bay states and
private parties to use additional pollution controls (beyond those already in use) to reduce the total
discharge of each regulated pollutant to the level of the TMDL. After these reductions have
occurred, the rule would prohibit any increases in discharges of these regulated pollutants,
regardless of population growth. Thus, in order to have additional development within the
Chesapeake Bay watershed, a developer would have to offset the resulting increases in
discharges of nitrogen, phosphorus and sediment. Unless the developer could show that the new
development is "pollutant neutral," it would have to demonstrate a reduction in pollutant discharges
from somewhere else in the watershed. Finally, EPA anticipates that existing developments may
have to retrofit stormwater controls at locations where they are not currently in place -- something
that could involve considerable expense -- and local governments may have to undertake
significant infrastructure upgrades financed through increases in property taxes and utility fees.
Needless to say, the new program could have the effect of stifling development throughout the
Chesapeake Bay watershed, and it undoubtedly will lead to increased costs for development
projects in the mid-Atlantic region. EPA's notice regarding the final Bay TMDL is published at 76
Fed. Reg. 549 (Jan. 5, 2011).
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