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Clients know that litigation—although sometimes unavoidable—is never pleasant. It is time-consuming,
stressful, and expensive. Worse still, it can be an enormous inconvenience for clients dragged into
cases when they are not parties to the litigation. This occurs when a subpoena is served on a
nonparty. Subpoenas take various forms. They may require a client to testify at a hearing, deposition,
or trial, to produce documents at a specified time and place, or both. Document subpoenas, in
particular, can be burdensome and expensive especially if handled incorrectly. The good news is that,
generally speaking, the Federal Rules of Civil Procedure and the Rules of the Supreme Court of Virginia
understand these burdens and give some relief to nonparties facing them. In certain circumstances, the
Rules even allow courts to shift the costs for complying with a subpoena to the issuing party.
Document subpoenas are at best an annoyance. For whatever reason, Party A in Case X believes that
your client has information that may be helpful to Party A’s claims or defenses. Your client may know
nothing or next to nothing about Case X. By the time the client has been served with the subpoena and
has hired you to help, the subpoena’s arbitrary deadline for producing documents is imminent. And, as
often as not, document requests in subpoenas resemble a round of “Go Fish”: “Gimme every document
relating to any communication you may have had with Party B.” In short, document subpoenas often
require responding persons or entities to produce multiple categories of documents, including emails
and other electronically stored information, covering a vast period of time. Searching for documents
responsive to the subpoena will require the nonparty to collect and search hard drives, explore back-up
tapes, review communications, search other records, and devote countless other resources resulting in
an unexpected interruption of its business. Faced with these difficulties, some clients may want to
ignore the subpoena altogether. But that is not an option; it will put the client in contempt of court.[1]
What to do? There are protective steps available: you, the nonparty’s attorney, served a timely written
[2]
objection on Party A. You followed that objection with multiple meet-and-confer phone calls and emails to Party A’s lawyer, explaining in concrete detail the burdens and expense that complying with the
subpoena will impose on the client and its business. But Party A’s lawyer is adamant. She insists Party
A needs the subpoenaed information and files a motion asking the court to compel your client to
produce every possible document requested in the subpoena. You, in turn, reiterate your objections in

opposing the motion to compel, and perhaps setting up these arguments in your own motion to quash
the subpoena. At a hearing, the judge grants Party A’s motion (and denies your motion to quash),
noting that the subpoenaed information is relevant to Party A’s claims in Case X and that the information
cannot be obtained from any other source. The court orders your client to produce responsive
documents. Will your client now be required to spend tens of thousands of dollars and untold hours
collecting, reviewing, and producing the subpoenaed documents?
The bad news is yes, the client will have to undertake the effort and expense to comply with the
subpoena. The good news is that the client may be able to recoup most of its money if the expenses
incurred are “significant” under the Federal Rules, or if the costs are “reasonable” under Virginia law.
Federal Rule of Civil Procedure 45 requires parties and their lawyers issuing subpoenas to “take
[3]
reasonable steps to avoid imposing undue burden or expense on” nonparties. Similarly, a Virginia
court may limit the extent of a subpoena duces tecum if it determines, among other things, that the
subpoena seeks unreasonably cumulative or duplicative information or is unduly burdensome or
[4]
expensive. The Rules recognize that a nonparty involuntarily embroiled in civil litigation, who is
powerless to control the scope of discovery, should not be subjected to undue burden or significant
expense because of a subpoena.
Here is the way to go about getting your client’s money back. First, the Federal Rules.
I.

COST-SHIFTING UNDER FEDERAL RULE 45

A.
COST-SHIFTING IS MANDATORY WHERE THE EXPENSE RESULTING FROM
COMPLIANCE IS SIGNIFICANT
Even if a court overrules a nonparty’s objection to a subpoena and orders compliance, the Federal
[5]
Rules instruct the court to “protect” the nonparty “from significant expense resulting from compliance.”
Stated differently, Rule 45 requires a court to shift a nonparty’s costs of compliance with a subpoena if
[6]
those expenses are “significant.”
Although cost-shifting is mandatory, district courts retain considerable discretion in fashioning an award
to a nonparty under Rule 45(d). For example, a nonparty’s ability to bear some of the costs may affect
[7]
whether expenses are deemed significant. Similarly, if a nonparty refuses to work with opposing
counsel or acts unreasonably in responding to the subpoena, a court may conclude that a majority of
[8]
the nonparty’s expenses, although technically significant, should not be shifted to the issuing party.
Simply put, what constitutes a significant expense is a relative, not absolute, inquiry and is largely left to
the discretion of the court.
But even to open the door to possible cost-shifting, an attorney must (1) show that complying with the
subpoena imposes expenses on his client and (2) prove that the client’s expenses are significant. If
these two requirements are met, the court is required to shift the costs of compliance to the party
seeking the discovery.
B.

THE EXPENSE MUST “RESULT FROM COMPLIANCE”

The court will first determine what counts as an expense. Under Rule 45(d)(2)(B)(ii), the standard is
whether the expense “result[s] from compliance” with the court’s order compelling production. The Rule
does not explicitly define that phrase. Recently, the U.S. Court of Appeals for the Fourth Circuit held
that “attorney’s fees incurred by the non-party that are necessary to a discovery proceeding under Rule
[9]
45” are the kind of “expense[s] resulting from compliance” that may be shifted to the requesting party.
The court emphasized that shifting attorneys’ fees is appropriate only where they “are actually
[10]
necessary to a non-party complying with a discovery order.” So, for example, attorneys’ fees
“stemming from the preparation of discovery status reports, attendance at discovery hearings, privilege

review of discovery materials,” the creation of privilege logs, and drafting a Rule 26(c) protective order
[11]
are appropriately included as expenses in the cost-shifting analysis. So, too, are reasonable e[12]
discovery services, which are often expensive. A nonparty’s expenses incurred determining and
[13]
providing a list of class members to a subpoenaing party may also be recoverable.
On the other hand, attorneys’ fees for work even one step removed from compliance with the subpoena
are not considered Rule 45 expenses. For example, attorneys’ fees incurred “for time spent ‘outlining
and drafting the motion for attorney fees’” cannot be shifted because they are not expenses incurred “in
[14]
an effort to produce discoverable material.” Put differently, a nonparty’s attorneys’ fees and expenses
stemming from the nonparty’s efforts to shift expenses to the subpoenaing party are not recoverable
under Rule 45. Nor can “services provided by an attorney to a non-party for the non-party’s sole benefit
[15]
and peace of mind” be counted as expenses in the cost-shifting analysis.
In a recent case, a district court awarded a nonparty’s law firm only $1100 of the more than $145,000 in
[16]
attorneys’ fees requested.
Among other things, the law firm sought reimbursement for fees spent
remedying its deficient privilege log, undertaking a laborious document review, and vigorously
[17]
contesting the subpoena before meaningfully conferring with the requesting party. The law firm’s
choice “to litigate fiercely and to expend significant resources on the document review effort”—with no
eye toward minimizing its expenses or toward working cooperatively with opposing counsel to resolve
[18]
the disputed issues— were not ‘significant expenses resulting from compliance.’”
The Western District of Virginia applied similar reasoning where a nonparty “took on the costs of
[19]
individual responsiveness and privilege review despite perfectly reasonable alternatives.” There, the
nonparty
undertook relevance and privilege review on its own, taking on costs despite GE and Bell’s alternate
plan to have outside counsel conduct all of this work separately, with a provision for [the nonparty] to
object to production of any privileged or protected documents that were ultimately part of the responsive
[20]
group.
Primarily for this reason, the court shifted only one-third of the nonparty’s expenses to the subpoenaing
[21]
party.
Of course, a nonparty has the right to fiercely litigate and refuse cost-saving alternatives “if it
believes that doing so serves its own interests, but it may not then charge Plaintiff with the costs of this
[22]
effort.”
It is impossible to catalogue every type of expense that may or may not be recoverable under Rule 45.
Courts carefully scrutinize cost-shifting requests, so third parties receiving a subpoena must make sure
that its expenses truly result from compliance with the court’s order. Simply because a nonparty
undertakes certain tasks and incurs associated expenses in the aftermath of an order compelling
compliance with a subpoena does not mean that those costs “result[ed] from” compliance with that
order. “Only reasonable expenses are compensable” under Rule 45; unnecessary or unduly expensive
[23]
services are not.
C.

THE EXPENSE MUST BE SIGNIFICANT
[24]

Next, the court must decide whether your client’s expenses are significant. What makes a nonparty’s
expenses significant will, of course, vary from person to person (or entity to entity). Significant
expenses for a mom-and-pop shop may be insignificant for a Fortune 500 company. The analysis must
be applied on a case-by-case basis, with attention focused on the financial ability of the producing
nonparty to bear the costs of production.[25]
Moreover, cost-shifting, although mandatory under the Rules, does not mean wholesale reimbursement
for every penny a nonparty expended complying with a subpoena. Rather, the court must order the

party seeking discovery “to bear at least enough of the cost of compliance to render the remainder ‘non[26]
significant.’”
This is consistent with many courts’ pronouncements that “even a nonparty is normally
[27]
expected to bear some . . . of the costs of discovery.” Again, what takes expenses from significant to
nonsignificant will depend on the characteristics of the third party complying with the subpoena.
D.

COST-SHIFTING MAY REQUIRE A COURT ORDER

There is one final hurdle to cost-shifting that nonparties will want to keep in mind. Some courts, like the
Fourth Circuit, imply that cost-shifting is permissible only where a court has ordered the nonparty to
[28]
produce documents following the grant of a motion to compel or the denial of a motion to quash.
[29]
Other courts are even more direct.
So, if you choose to voluntarily produce documents without
[30]
waiting for a court to order compliance, you may be waiving any right to seek reimbursement.
Other courts take the position that a court order is not necessary to trigger cost-shifting to the requesting
party.[31] This makes good practical sense, particularly in light of the Federal Rules’ command that they
[32]
be used to secure the “inexpensive determination of every action and proceeding.” Requiring
litigation of discovery disputes conflicts with the purpose of Rule 45, which is to “avoid imposing undue
[33]
burden or expense on a person subject to the subpoena.” The better policy is to encourage parties to
meet and confer and come to an agreed resolution of discovery disputes before involving the court.
One solution is to condition the responding party’s voluntary compliance on the requesting party’s
agreement to reimburse expenses or to reserve the responding party’s right to seek reimbursement later.
[34]
The Eastern District of Virginia has left this avenue open to nonparties seeking to invoke Rule 45’s
cost-shifting provisions.[35] Either way, the requesting party must be put on notice of your intent to seek
[36]
reimbursement of expenses before you begin production. Requesting expenses for the first time after
making a voluntary production significantly decreases your chances of recovering your money. It is
[37]
“akin to sandbagging” the requesting party.
II.

COST-SHIFTING UNDER VIRGINIA LAW

Now, the Virginia Rules. Do similar cost-shifting provisions exist in Virginia? The short answer is yes,
but with notable differences. Rule 4:9A(c)(3)—the nonparty subpoena and production Rule that was
spun off of Rule 4:9 in recent years—permits courts to shift to the subpoenaing party “some or all of the
reasonable cost of” production as a condition to the court’s denial of a motion to quash or modify a
nonparty subpoena.[38] There is scant case law interpreting Rule 4:9A, but the Rule’s language is
clearly different from the language of Federal Rule 45: Virginia’s cost-shifting rule is discretionary, not
mandatory; and a Virginia court may shift only “the reasonable cost of producing the documents” to the
party issuing the subpoena, not the “significant expense resulting from compliance” under Federal Rule
45.[39]
An unresolved issue is whether reasonable costs include attorneys’ fees incurred in connection with the
nonparty’s document production. Unlike the Federal Rule, attorneys’ fees are probably not recoverable
under the Virginia Rule.[40] Rule 4:9A does not expressly mention fees, only the cost of producing the
documents, so it is at least arguable that fees cannot be shifted to the subpoenaing party.
The Virginia Code, the Rules, and case law buttress this conclusion. In other cost-shifting contexts, the
General Assembly has indicated that costs and attorneys’ fees are not one and the same. For example,
if a public body wrongly denies a FOIA request and the petitioner substantially prevails on the merits of
the case, the petitioner is generally entitled to an award of “reasonable costs . . . and attorneys’ fees
from the public body.”[41] Virginia’s business conspiracy statute likewise entitles a prevailing plaintiff to
[42]
“the costs of suit, including a reasonable fee.” If the phrase attorneys’ fees was synonymous with
costs, the inclusion of both terms in these statute’s cost-shifting provisions would be unnecessary.
[43]
Words in a statute, after all, should be interpreted to avoid rendering words superfluous. The Code

suggests that attorneys’ fees and costs are intended to have different meanings.
The Virginia Rules are no different. Certain cost-shifting provisions in the Virginia Rules expressly allow
for attorneys’ fees. For instance, Rule 4:12(a)(4) requires the court to award the prevailing party on a
motion to compel “the reasonable expenses incurred in obtaining the order, including attorney’s fees . . .
[44]
.”
And a court may condition relief from default on a defendant “reimbursing any extra costs and fees,
including attorney’s fees, incurred by the plaintiff solely as a result of the delay in the filing of a
[45]
responsive pleading by the defendant.”
The Supreme Court of Virginia chooses the language of the
Rules with care, and when it intends for attorneys’ fees to be recoverable, it knows how to say so.
Finally, the Supreme Court of Virginia has concluded that the right to recover costs generally does not
include attorneys’ fees. In Chacey v. Garvey, the Chaceys’ agent trespassed on Garvey’s property and
removed timber without Garvey’s permission.[46] In timber theft cases, the Virginia Code states that the
timber thief must pay, among other damages, “any directly associated legal costs incurred by the owner
of the timber as a result of the trespass.”[47] In Chacey the Supreme Court held that “directly associated
[48]
legal costs incurred” did not include attorneys’ fees.
The Court stated:
The Code of Virginia contains more than 200 instances where the General Assembly has determined a
successful litigant is entitled to “attorney’s fees and costs” or “costs and attorney’s fees.” The General
Assembly clearly views costs associated with litigation as a category of recoverable expenses separate
[49]
and distinct from attorney’s fees.
Because the General Assembly did not include the right to recover attorneys’ fees in the statute, Garvey
was entitled to recover any “directly associated legal costs” that she incurred as a result of the trespass,
[50]
but not her attorneys’ fees. Chacey provides guidance into whether attorneys’ fees may be included in
the “reasonable cost of producing the documents” that may be shifted to the issuing party under Rule
4:9A.
A rule or statute that awards costs and attorneys’ fees is in derogation of common law, and therefore
[51]
subject to strict interpretation.
The petitioner in Chacey failed to recover her attorneys’ fees because
the statute in that case provided no express right of recovery. Taking a cue from Chacey, the absence
of the phrase attorneys’ fees from the cost-shifting provision of Rule 4:9A(c)(3) almost surely indicates
Virginia’s preference that fees associated with producing documents in response to a nonparty
subpoena cannot be shifted to the subpoenaing party under Virginia law.
III.

CONCLUSION

A nonparty should not be expected to bear as great an expense as a party when complying with a
subpoena, a principle that finds support in the Federal Rules and Virginia Rules.
In federal courts, “when discovery is ordered against a non-party, the only question before the court in
considering whether to shift costs is whether the subpoena imposes significant expense on the non[52]
party.”
If it does, the court will require the party seeking discovery to bear at least enough of the cost
[53]
of compliance to make the cost nonsignificant. The shifting is mandatory, but the analysis is flexible.
In Virginia state courts, cost-shifting is permitted but not required. The costs to be shifted may include
[54]
“some or all of the reasonable cost of producing the documents.” But, unlike case law interpreting the
Federal Rule, a nonparty’s reasonable costs likely exclude attorneys’ fees.
At the end of the day, the facts and circumstances of each case will guide the court’s interpretation of
what is a “significant expense resulting from compliance” (in federal court), or the “reasonable cost of
producing the documents” (in a Virginia court). However, to take full advantage of possible cost-shifting
opportunities, (1) communicate early and often with opposing counsel, (2) make clear from the outset

that your client intends to recover all costs incurred in complying with the subpoena, (3) document the
reasonableness and significance of those expenses, and (4) at all times, keep the court informed of your
client’s intention to recover those costs.
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