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ACA – Where Are We Now?  Health and Welfare Benefits 
Compliance Update  
Guest Column by Brydon Dewitt, Partner, Williams Mullen Law Firm 

R ecent years have seen 
significant changes in the laws 
and regulations affecting health 

and welfare benefit plans. With the 
beginning of a new year, it is a good 
time for employers to review their 
compliance status and prepare for the 
approaching challenges that will arise in 
2014 and beyond. The following 
paragraphs briefly summarize some of 
the significant health and welfare 
benefits issues facing employers. 
 
Health	Care	Reform	
 
Prepare for Play or Pay Mandate.  
This year’s payroll will impact whether 
and how employers will comply with 
the “play or pay” mandate in 2015.  
Effective January 1, 2015, “applicable 
large employers” will owe penalties 
unless they offer compliant health 
insurance to their full-time employees.  
An employer will be an “applicable 
large employer” in 2015 if it employed 
on average at least 50 full-time 
employees (including full-time 
equivalent employees) in 2014. In 
addition, IRS regulations allow 
employers to use 2014 service to 
determine which employees are full-
time employees who must be offered 
health insurance coverage in 2015. 
 
Coverage and Design Requirements.  
The following requirements apply to 
group health plan years beginning on or 
after January 1, 2014: 
 
Eligibility waiting periods may not 

exceed 90 days; 
Annual limits on essential health 

benefits are prohibited; 
 Pre-existing condition limitations are 

not allowed; 
 Plans may not exclude adult children 

from coverage merely because they 
have coverage through their own 
employers; 

 Plans must provide coverage for 
clinical trials; and  

Maximum out-of-pocket limits of 
$6,350 for single coverage and 
$12,700 for family coverage apply. 

 
Health FSA Contribution Limit.  The 
Affordable Care Act limits health 
flexible spending account annual 
contributions to $2,500.  This limit 
became effective for plan years 
beginning on or after January 1, 2013.  
Plans must be amended for this change 
no later than December 31, 2014. 
 
Patient-Centered outcomes Research 
Institute (PCORI) Fee.  The second 
installment of the PCORI fee is due July 
31, 2014. Employers sponsoring self-
insured plans must pay the fee. The fee 
for fully-insured plans is paid by the 
insurance carrier.  The fee is reported 
on Form 720. 
 
Reinsurance Fee.  A reinsurance fee of 
$63 per covered life will be assessed 
this year. Insurance carriers will pay the 
fee for fully-insured plans, and plan 
sponsors will pay the fee for self-
insured plans. Insurers and plan 
sponsors must report enrollment data to 
the Department of Health and Human 
Services (HHS) by November 15 of 
each year.  Payment will be due 30 days 
after HHS notifies the carrier or plan 
sponsor of the amount owed. 
 
ACA Notice Requirements.  Employers 
should make sure they are in 
compliance with the following notice 
requirements: 
 
Notice of Exchange.  Employers 
subject to the Fair Labor Standards Act 
must issue a notice to employees 
informing them about the Health 
Insurance Marketplace (or Exchange).  
The notice was due October 1, 2013 and 
must be provided to new employees 
within 14 days of their date of hire. 
 
Summary of Benefits and Coverage.  
The four-page “Summary of Benefits 

and Coverage” must be provided to new 
hires who are eligible for group health 
plan coverage; to mid-year enrollees, to 
employees during open enrollment, and 
upon request. 
 
Revised COBRA Notice.  The 
Department of Labor revised the model 
COBRA election notice to include a 
paragraph explaining the Health 
Insurance Marketplace. Employers 
should use the new model notice or add 
the new paragraph to their notices. 
 
Defense	of	Marriage	Act	Ruling	
 
The United States Supreme Court 
decision in United States v. Windsor 
struck down section 3 of the Defense of 
Marriage Act which defined marriage as 
a union of one man and one woman for 
purposes of federal law. The Windsor 
decision raises several issues for health 
and welfare benefit plan sponsors. 
 
State of Ceremony Controls.  For 
federal tax purposes, a couple that 
marries in a state that recognizes same-
sex marriage will be treated as married 
even if they reside in a state that does 
not recognize same-sex marriage. 
 
Tax-Free Benefits.  Tax free benefits, 
such as health insurance, and the ability 
to purchase coverage on a pre-tax basis 
are now available to same-sex spouses 
on the same basis as they are available 
to opposite sex spouses. Employers 
should no longer impute taxes on tax-
free benefits, such as health insurance, 
offered to same-sex spouses. Cafeteria 
plans may also allow employees to 
purchase qualifying benefits for same-
sex spouses pre-tax. In addition, health 
flexible spending accounts and health 
savings accounts may reimburse 
medical expenses incurred by same-sex 
spouses. Because employers may have 
over-withheld income and FICA taxes 
with respect to same-sex spouse 
benefits, employers and employees may 
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make claims for refunds in accordance 
with IRS Notice 2013-61. 
 
Plan Design.  Windsor does not 
require employers to offer health and 
welfare benefits to same-sex spouses.  
The decision, however, allows 
employers to offer such benefits to 
same-sex spouses in the same manner 
as they are offered to opposite-sex 
spouses. In addition, states that 
recognize same-sex marriage may 
require health insurance to cover same
-sex spouses. 
 
HIPAA	Health	Information	
Privacy	and	Security	
 
New HIPAA health information 
privacy and security regulations 
became effective September 23, 2013.  
The regulations implemented changes 
required under the Health Information 
Technology and Clinical Health Act 
and revised existing privacy and 
security requirements. Plan sponsors 
need to take the following steps to 
ensure compliance with the new rules. 
 
Policies and Procedures.  HIPAA 
policies and procedures should be 
reviewed and updated as necessary to 
comply with the regulations. Changes 
include enhanced individual rights to 
access Protected Health Information 
(PHI) and request restrictions on 
disclosures of PHI. Breach notification 
rules also must be revised. 
 
Notice of Privacy Practices.  The new 
regulations require notices of privacy 
practices to include the following:  (i) 
a description of the types of uses and 
disclosures that require an 
authorization; (ii) a statement that 
genetic information may not be used 
for underwriting purposes; and (iii) a 
statement that affected individuals 
must be notified of a breach of 
unsecured PHI. The updated notice of 
privacy practices should be posted on 
the plan’s web site and distributed 
during open enrollment. 
 
Business Associate Agreements.  The 
final regulations expand the definition 
of the term “business associate” and 

require additional provisions to be 
included in business associate 
agreements. Plan sponsors need to 
determine whether any vendors not 
currently treated as HIPAA business 
associates must agree to a business 
associate agreement. Business 
associate agreements need to be 
reviewed and updated. The deadline 
for amending business associate 
agreements that were in effect on 
January 25, 2013 is September 23, 
2014. New business associate 
agreements, or agreements that expire 
or are modified before September 23, 
2014, should be revised as soon as 
possible. 
 
With the numerous changes and new 
requirements for health and welfare 
plans, employers need to review plan 
documents, summary plan 
descriptions, and health information 
privacy and security documents to 
ensure compliance. Human resources 
departments and plan administrators 
must also be made aware of the 
changes, and new processes need to be 
implemented. See notice checklist on 
page 7.  For more info, visit 
www.williamsmullen.com/people/brydon-
m-dewitt 
 
ACA	Update	–	Where	Are	We	
Now?	Financial	Implications	
 
Now that we are in 2014, where are 
we in regards to the new healthcare 
law? 
 
The biggest news for small business 
involves the business mandate to 
provide health insurance or potentially 
face penalties of $2,000 per employee 
or more. Late last year, the Obama 
administration announced that 
businesses would have a one year 
reprieve from the mandate. For 
example, if a small business health 
plan renews July 1, 2014, the business 
won't become subject to penalties until 
the plan renews July 1, 2015. This 
gives even more time to formulate a 
solution. 
 
With the business penalty delayed for 
a year, we are left with the individual 

Continued on page 7 
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mandate penalty to deal with in 2014. 
The penalty for lack of or 
noncompliant healthcare coverage is 
$95 or 1% of your adjusted gross 
income for 2014, whichever is 
greater. There are policies out there 
with dual purposes, so ensure the 
policy is compliant for employees 
and for the employers. Some policies 
are compliant for employees, but not 
employers; buyer beware. 
 
So what about premiums? For most 
individuals, premiums will be going 
up under the new law. After talking 
with state regulators, the increases 
that we're going to see this year are 

just a taste of the increases to come. 
Some states have allowed the health 
insurers the rate increases that they 
requested. However, some states are 
allowing rate increases be phased in 
over two or three years, so expect 
rates to continue to rise. To make 
matters worse, since the insurance 
carriers aren’t seeing a large number 
of the 30 million uninsured sign up 
for coverage, the assumptions that 
health insurers used to price their 
coverage for 2014 aren't accurate. 
They are not accurate because many 
of the good risks, like young people, 
aren’t in the pool. Unfortunately, 
higher rates as we go into 2015 are 

expected. We anticipate significant 
rate increases for the foreseeable 
future. 
 

If you own a business there are a few 
tools at your disposal to help deal 
with the law. If you're an individual 
you may need look at your coverage. 
You may have to change deductibles 
or co-pays to lower your upfront, 
monthly premium costs. 
 

We expect more changes during 2014 
and will keep you posted. 
 

Source: Norman Chandler, CPA, Taylor-
Chandler, LLC. www.taylorchandler.com  

Notice When to Provide 

Summary of Benefits and Coverage 
(SBC) 

Enrollment. The SBC must be provided as part of open enrollment materials. 
First Day of the Plan Year. If there is any change in the information required to be in 
the SBC that was provided during enrollment and before the first day of the plan year, 
a revised SBC must be provided no later than the first day of coverage. 
Special enrollees. The SBC must be provided to special enrollees no later than the 
date on which a summary plan description is required to be provided (90 days from 
enrollment). 
Upon request. The SBC must be provided upon request for an SBC or summary 
information about the health coverage as soon as practicable but in no event later than 
seven business days following receipt of the request. 

Notice of Material Modifications 60 days before the effective date of a plan change that is a material modification to the 
most recently issued SBC 

Access to Primary Care Provider 
Notice 

Include with any plan benefit descriptions 

Internal and External Claims Appeal 
Procedures 

Must be provided to a participant whose claim has been denied 

Grandfathered Plan Notice Include with any materials describing the plan if the plan is grandfathered under the 
Affordable Care Act 

HIPAA Special Enrollment Rights At or before the time an employee is given an opportunity to enroll in the plan 
HIPAA Notice of Privacy Practices At enrollment 

60 days after a material revision 
Notify participants of availability of NPP once every three years 

Women’s Health and Cancer Rights 
Act Notice 

Must be provided at enrollment and Annually 

Children’s Health Insurance 
Program Notice 

Annually 

Medicare Part D Notice of Creditable 
or Non-Creditable Coverage 

October 15 of each year 

Notice of Alternative Means of 
Earning Wellness Program Rewards 

Include with any description of the wellness program 

Initial COBRA notice When plan participation begins 
COBRA Election Notice Generally, 44 days after the qualifying event 
Notice of Unavailability of COBRA 
Coverage 

14 days after the individual notifies the administrator of the qualifying event 

Notice of Early Termination of 
COBRA Coverage 

As soon as practicable after administrator determines that coverage will terminate 

Notice Checklist 
 The following are some important notice requirements for health and welfare benefit plans. 
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