
^f%'^^"u'^;^„
^.vr.

iru^^' •

NOTICE OF APPEAL FROM THE OHIO BOARD OF TAX APPEALS.
•-

3n toe *upL°eme (Court of Obf ®
Crutchfield, Inc.,

Case No.

Appellant,

v

t g^

Appeal from the Ohio
Board of Tax Appeals

Joseph W. Testa,
Tax Commissioner of Ohio,

BTA Case Nos. 2012-926,
Appellee. . 2012-3068, 2013-2021

NO'TICE OF APPEAL OF APPELLANT' CRUTCHFIELD, INC.

Martin I. Eisenstein (PHV 1095-2015)
(Counsel of Record)
David W. Bertoni (PHV 2436-2015)
Matthew P. Schaefer (PHV 2399-2015)
BRANN & ISAACSON
184 Main Street
P.O. Box 3070
Lewiston, ME 04243-3070
Tel. (207) 786-3566
Fax (207) 783-9325
Email: meisenstein( t̂r),brannlaw.com

dbertoni(a>,brannlaw.com
mschaefer@brannlaw.com

AND

Edward J. Bernert (0025808)
BAKER HOSTETLER
Capitol Square, Suite2100
65 East State Street
Columbus, OH 43215-4260
Tel: (614) 462-2687
Fax: (614) 462-2616
Email: ebernert^:bakerlaw.c

Legal Counsel for Appellant,
Crutchfield, Inc.

Mike DeWine (0009181)
Attorney General of Ohio
Christine T. Mesirow (0015590)
Daniel W. Fausey (0079928)
Assistant Attorneys General
Office of the Attorney General
Taxation Section, 25th Floor
Rhodes Tower
30 East Broad Street
Columbus, OH 43215
Tel. (614) 466-5967
Fax (614) 466-8226
christine.mesirowkohioattorney
Vneral.gov

Counsel for Appellee,
Tax Commissioner of Ohio

I MA

^^^^^^^

R 61

f`^ - ( Y { ^
^^^O^rcr-,

r=;A"% 'r3 , r:';^ ^,,-;, ^,
', ,^ ^ 4 ^2

`''f ;^^'; K°zs'f ^^^ ,;.^^1 ^s'.,^:..f.69^^,,;rb'
SGv e"rfl^̂' /e,'

:
sg /̂̀ 'r ^0'' %'ssy :, s^`^r4%'SP.dE 4. l9 .^.y d jr r+'r', f

9^o,..G^. ^,/'Y/^: cd ^.i'f d3'i

^ { a



NOTICE OF APPEAL OF APPELLANT CRUTCHFIELD, INC.

Appellant Crutchfield, Inc. ("Crutchfield") hereby gives notice of its appeal as of right,

pursuant to R.C. 5717.04, to the Supreme Court of Ohio, from the Decision and Order

("Decision") of the Board of Tax Appeals ("Board") journalized on February 26, 2015, in

Crutclzfield, Inc. v. Joseph W Testa, Tax Commissianer of' Ohio, being BTA Case Nos. 2012-

926, 2012-3068, and 2013-2021. A true copy of the Decision being appealed is attached hereto

and incorporated by reference herein.

INTRODUCTION

In this case, the Tax Commissioner of Ohio (the "Commissioner") assessed Appellant,

Crtitchf eld, Inc., the state's commercial activity tax (the "CAT"), even though neither

Crutchfield, nor any other person acting on its behalf, conducted any activities in Ohio during the

relevant period. As the Board explained it in its decision, the Commissioner imposed the CAT

strictly because "the [C]ommissioner determined that Crutchfield has [statutory] substantial

nexus with this state, i.e., a "bright line presence" in the state because it has at least $500,000

[per year] in taxable gross receipts for the periods assessed. R,C. 5751.01(H)(3); R.C,

5751.01(I)(3); R.C. 5751,033(E) (as such section were numbered in July 2005)," [Decision at 4

(brackets added)]. "The Board concluded that, with the statutory sales threshold met and nothing

more, imposition of the CAT was obligatory. [Decision at 4("[W]e are constrained to follow the

mandate of the General Assembly in concluding that appellant, an out-of-state seller, has

[statutory] substantial nexus within this state by virtue of its gross receipts for the reporting

periods in question") (second bracketed term added)].

In proceedings below.. Crutchfield did not dispute, nor does it dispute here, that its gross

receipts from interstate sales to Ohio corrsumers exceeded the statutory threshold of $500,000
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annually. Crutchfield's challenge-as asserted in its petition for reassessment before the

Commissioner, in its appeal to the Board, and now-is based upon the Commerce Clause of the

United States Constitution.

Crutchfield has consistently asserted that, as applied to Crutchfield, the CAT statute

violates Commerce Clause principles, because Crutchfield lacks "substantial nexus" with Ohio

under the standards established by the Supreme Court in cases involving gross receipts taxes like

the CAT, including, but not limited to, Standard Pressed Steel, Inc. v. Wash. Dep't of Revenue,

419 U.S. 560 ( 1975), and Tyler Pipe lndus., Inc. v. Wash. Dep't of Revenue, 483 U.S. 232

(1987). This "as applied" challenge was properly raised below. [See Decision at 3 (quoting

paras. 6 and 7 of Crutchfield's notices of appeal) ("Application of the CAT to Crutchfield would

violate principles of the Commerce Clause of the United States Constitution..." and "Even if an

`economic presence test' were to be applied to this case, the imposition of the CAT against

CNutchfie.ld would be unlawful...") (italics added).)

As a corollary to its "as applied" constitutional challenge, Crutchfield has consistently

urged both the Commissioner and the Board that, in order to preserve the CAT statute's

constitutionality, the stature should be interpreted, in the first instance, so that it does not apply

to Crutchfield. See, e.g., Buchman v. Board of Educ., 73 Ohio St. 3d 260, 269 (1995) ("where a

statute reasonably allows for more than a single construction or interpretation, it is the duty of

the court to choose that construction or interpretation which will avoid rather than raise serious

questions as to its constitutionality"). Crutchfield offered interpretations of multiple provisions

of the CAT that could be reasonably interpreted by the Commissioner and the Board to avoid

causing the CAT statute to violate the Constitution by imposing tax on a business-

Crutchfield-that lacked "substantial nexus" witli the state. [See Decision at 2 (quoting paras. 1-
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5 of Crutchfield's notices of appeal).] Under these interpretations, Crutchfield would not be

liable for the CAT.

Citing its limited role in cases involving constitutional challenges, the Board declined to

rule on either the constitutional issues or the related statutory interpretation arguments raised by

Crutchfield below. Instead, the Board explained that the parties "have set forth their respective

positions regarding the constitutional validity of the commissioner's application of the statutory

provisions in question *** and we find such arguments may only be addressed on appeal by a

court which has the authority to resolve constitutional challenges." [Decision at 4(citation

omitted).]

It is well-established that the Board's role is to receive evidence for constitutional

challenges and that it may not declare a statute unconstitutional. See, e.g., A1CI

Telecomrnunications Corp. v. Limbach, 68 Ohio St.3d 195, 197-98 (1995).' However,

Crutchfield's statutory interpretation contentions would have permitted the Board to resolve the

appeal without declaring the CAT unconstitutional on its face or as applied, consistent with the

Board's duty to construe the statute in a manner to preserve its constitutionality. E.g., Buchman,

73 Ohio St. 3d at 269 (duty of tribunal to choose a construction of a statute that will avoid

serious constitutional questions). Nevertheless, the Board concluded that the terrns of CAT

statute are unambiguous and require resolution of Crutchfield's appeal by this Court through a

declaration concerning the statute's constitutionality. [Decision at 4 ("[W]e are constrained to

follow the mandate of the General Assembly in concluding that appellant, an out-of-state seller,

' In that regard, the Board over-stepped its authority in one respect in its Decision, It determined that the pertinent
CAT statutes, "under the plain language set forth therein," do not require that a company have an in-state presence
in order to be subject to the CAT. [Decision at 4.] Such a reading interprets the CAT in a manner which is at odds
with the limitations on state taxing power under the Commerce Clause, necessarily rendering the CAT
unconstitutional,
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has substantial nexus within this state by virtue of its gross receipts").] In declining to give the

CAT statute a reasonable interpretation consistent with the Constitution, the Board erred.

The Board also failed to recognize that it has the authority to apply binding precedent

regarding the constitutionality of state statutes. See Marysville Exempted Village Sch. Dist. Bd

of Educ. v. Union County Bd of Revision, 2013 Ohio 3077, T 15, 136 Ohio St. 3d 146, 150

(limits on Board's jurisdiction over constitutional questions do not preclude it from giving effect

to binding precedent). Because the United States Supreme Court has held in multiple cases that

gross receipts taxes like the CAT' are subject to the constitutional standards of "substantial

nexus," including specifically the "physical presence" requirement described by the Court, the

Board should have applied such clear authority to invalidate the CAT assessment against

Crutchfield. See, e.g., Standard Pressed Steel, 419 U.S. 560 (1975) and Tyler Pipe, 483 U.S.

232 (1987). The Board's failure to reverse the final determination of the Commissioner was

error.

As a result of the proceedings below, this case arrives at the Supreme Court of Ohio with

a complete evidentiary record from the Board-including exhibits and live testimony from fact

witnesses and experts-on Crutchfield's constitutional and related statutory arguments. The

Court now properly has jurisdiction to determine the necessary facts and resolve all of the as-

applied constitutional issues and questions of statutory interpretation presented by Crutchfield's

appeal, despite the Board's Decision not to make any findings or rulings below,

In addition, Crutchfield hereby invokes the jurisdiction of the Court to determine whether

the gross receipts "bright line presence" provision of the CAT statute, R.C.5751.01(I)(3), on its

face, violates the Commerce Clause of the Constitution. No extrinsic facts are required to make

such a determination. Crutchfield's standing as a company that satisfies the threshold of

$500,000 in annual gross receipts is alone enough to establish this Court's authority to consider
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the issue. See, e.g., Global Knowledge Training, L,L.C, v, Levin, 2010 Ohio 4411, ¶¶ 16, 17, 127

Ohio St3d 34, 38 (a facial challenge to the constitutionality of a statute, which is made without

regard to extrinsic facts, may be raised initially on appeal before the Ohio Supreme Court);

Palazzi v, Estate of Gardner, 32 Ohio St. 3d 169, 175 (1987) (a party within the class to whom

the statute applies has standing to challenge its constitutionality).

ERRORS TO BE REVIEWED AND PROPOSITIONS OF LAW PRESENTED

Crutchfield complains of the following errors in the Board's Decision, and sets forth the

following propositions of law coneerning the constitutional and other questions as to which this

Court has jurisdiction, but which the Board declined to address. Crutchfield also asserts a facial

challenge to R.C. 5751.01(I)(3).

1. The Board erred by upholding the final determination of the Commissioner

against Crutchfield because the evidence presented to the Board established that the CAT could

not be imposed upon Crutchfield consistent with the requirements of the Commerce Clause of

the United States Constitution, under long-standing and binding precedent of the United States

Supreme Court, including, but not limited to, Tyler Pipe, 483 U.S. 232 (1987), and Standard

Pressed Steel, 419 U.S. 560 (1975). Consistent with these binding precedents, Crutchfield

lacked the in-state business activities necessary to establish the "substantial nexus" required for

the State of Ohio to have constitutional authority to impose the CAT on Crutchfield. The Board

had jurisdiction and authority to apply such precedents. Marysville Exempted Village Sch. Dist,,

2013 Ohio 3077, ¶ 15, 136 Ohio St. 3d 146, 150 (Board may give effect to binding precedent on

constitutional issues).

2. The Board erred by upholding the Final Determination against Crutchfield

because the evidence presented to the Board established that the CAT assessments against

Crutchfield are not supported by the terms of theCAT' statute, when the statute is properly
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construed to avoid constitutional infinnities. The Board erred in not interpreting the CAT statute

to avoid presenting serious constitutional questions regarding the statute. See Buchman, 73 Ohio

St. 3d at 269. Multiple provisions of the CAT statute may be reasonably construed so as to

prevent its application to Crutchfield, a company that lacked the in-state presence required by the

Commerce Clause to permit the imposition of the CAT on its gross receipts under long-standing

Supreme Court precedent, including:

(a) R.C. 5751.02: Because the evidence showed that Crutchfield engaged in

no activity within Ohio, and neither owns nor leases property in the state, the

company is not "doing business in this state" within the meaning of R.C. 5751.02;

(b) R.C. 5751.01(H)(3) &(I)(3): Although Crutchfield had gross receipts

from sales to Ohio residents in excess of $500,000 annually, such receipts are not

"taxable gross receipts" within the meaning of R.C. 5751.01(I)(3), in that none of

its gross receipts are subject to taxation in Ohio because the Commissioner lacks

the authority to impose the CAT on Crutchfield, so that Crutchfield lacks "bright

line presence" in the state under R.C. 575 1.01 (H)(3);

(c) R.C. 5751.01(F)(2)(jj) (formerly codified at R.C. 5751.01(F)(2)(aa)):

Crutchfield's receipts from sales to Ohio residents are not subject to the CAT

because the term "gross receipts" under R.C, 5751.01(F)(2){jj) excludes "[a]ny

receipts for which the tax imposed by this chapter is prohibited by the constitution

or laws of the United States." Because the Commissioner lacks the authority to

impose the CAT on Crutchfield, taxation of its receipts from sales to Ohio

residents is prohibited by the Constitution.

These provisions of the CAT statute should be interpreted to avoid the imposition of the CAT on

Crutchfield, While the Board had jurisdiction to enter such an order because it would not have
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involved a declaration that the CAT statute is unconstitutional, this Court now has the necessary

jurisdiction and authority to interpret the CAT statute to avoid serious constitutional infirmities

in the law.

3. The Board likewise erred by upholding the final determination against Crutchfield

because the evidence presented to the Board established that the CAT assessments against

Crutchfield are not supported by any of the other provisions of the CAT statute, nor did the

Commissioner allege that such provisions supported the final determination. In particular, the

evidence established that the following provisions did not apply to Crutchfield:

(a) R,C. 5751.01(H)(1), (2) and (4): Crutchfield lacked statutory "substantial

nexus with this state" under R.C. 5751.01(H)(l), (2) and (4), in that Crutchfield

did not own or use "part or all of its capital in this state," lacked a "certificate of

compliance with the laws of this state authorizing [it] to do business in this state,"

and did not "otherwise [have] nexus in this state ... under the constitution [sic] of

the United States."

(b) R.C. 5751.01(H)(3) and 5751.01(I)(1), (2), (4) & (5): Crutchfield lacked

statutory "'bright line presence' in this state" under R.C. 5751.01(H)(3) and

5751.01(I)(1), (2), (4) & (5) in that Crutchfield did not have in Ohio at any time

(i) property with an aggregate value of at least fifty thousand dollars, (ii) payroll

of at least $50,000, (iii) twenty-five or more percent of its total property, total

payroll or total receipts, or (iv) domicile for corporate, commercial or other

business purposes.

If any of these provisions is asserted by the Commissioner before this Court as a basis for

upholding the final determination or the Board's Decision, this Court has jurisdiction and
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authority to rule that none of these provisions is a basis for sustaining the assessments, final

determination or Decision.

3. 'I'he Board's Decision affirming the final determination should be reversed, and

the assessments cancelled, because the CAT statute is unconstitutional as applied to Crutchfield.

In particular, if interpreted to require the imposition of the CAT against Crutchfield, R.C.

5751.01(H)(3), (I)(3), (I)(4) & (F)(2)(jj), and R.C. 5751.02, or any of them, are unconstitutional

as applied. Imposition of the CAT on Crutchfield violates the "substantial nexus" standards of

the Commerce Clause of the U.S. Constitution, as established by the Supreme Court in numerous

decisions. See, e.g., Tyler Pipe, 483 U.S. 232; Standard Pressed Steel, 419 U.S. 560; Corriplete

Auto Transit v. Brady, 430 U.S. 274 (1977); National Bellas Hess v. Ill. Dep't of Revenue, 386

U.S. 753 (1967); Quill Corp. v. North Dakota, 504 U.S. 298 (1992); Comfnonwealth Edison Co.

v. Nlontana, 453 U.S. 609, 617, 626 (1981); Goldberg v. Sweet, 488 U.S. 252, 263 (1989);

Norton Co, v. Ill. Dep't of Revenue, 340 U.S. 534, 537 (1951). Merely obtaining gross receipts

in excess of $500,000 annually does not establish constitutional "substantial nexus" under long-

standing Supreme Court authority, so applying the CAT statute based solely on Crutchfield's

gross receipts violates the Constitution. Furthermore, because the evidence shows that

Crutchfield engaged in no business activities within the State of Ohio sufficient to satisfy the

constitutional "substantial nexus" standards established by the Supreme Court, application of the

CAT to Crutchfield on any other basis, whether separate from or together with its gross receipts,

is also unconstitutional. This Court has the jurisdiction and authority to make the necessary

findings of fact and rulings of law to declare the CAT statute unconstitutional as applied to

Crutchfield. E.g., MG1 Telecomynuriications Corp., 68 Ohio St.3d 197-98 (Board of Tax Appeals

receives evidence for an as applied challenge, but this Court determines the facts and resolves the

constitutional questions).
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4. The Board's Decision affirming the final determination against Crutchfield should

be reversed, and the assessments cancelled, because the Ohio CAT statute is unconstitutional on

its face, without regard to any extrinsic facts. By operation of the CAT statute according to its

plain terms, the gross receipts "bright line" presence provision set forth in R.C. 5751.01(I)(3)

requires the CAT to be imposed on a company solely because the company meets a statutory

threshold of $500,000 in annual gross receipts from interstate sales to Ohio consumers,

irrespective of whether the company has the in-state presence required under the "substantial

nexus" standards established by the Supreme Court under the Commerce Clause. A declaration

by this Court that R.C. 5751.01(I)(3) is unconstitutional and unenforceable, on its face, and a

ruling striking it from the statute, will eliminate the constitutional defect in the CAT statute. The

Court has jurisdiction over Crutchfield's facial challenge. E.g., Global Knowledge Training,

2010 Ohio 4411, ¶¶ 16, 17, 127 Ohio St.3d 34, 38 (Court has jurisdiction to consider facial

challenges presented to it). CONCLUSION

For all of the foregoing reasons, Crutchfield respectfully requests that the Decision of the

Board be reversed. Crutchfield requests that final judgment be entered in its favor voiding the

Board's Decision and the CAT assessments at issue in this appeal.

Respectfully submitted,

Martin I. Eisenstein (PHV 1 95-2 15)
(Counsel of Record)
David W. Bertoni (PHV 2436-2015)
Matthew P. Schaefer (PHV 2399-2015)
BRANN & ISAACSON
184 Main Street
P.O. Box 3070
Lewiston, ME 04243-3070
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Edward J. Bernert (0025808)
BAKER HOSTETLER
Capitol Square, Suite 2100
65 East State Street
Columbus, OH 43215-4260
Tel: (614) 462-2687
Fax: (614) 462-2616
Email: ebernert^u^^bakerlaw.com

Counsel for Appellant
Crutchfield, Inc.
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the Board pertaining to its Order in the above-styled matter; including in said certified transcript,

the Board's Order, the original papers in the case or a transcript thereof, and all evidence with

originals or copies of all exhibits as adduced in said proceeding considered by the Board in

making its Order. Respectfully submitted,

^dward'J. Bernert (0025808)
Baker & Hostetler LLP
65 East State Street, Suite 2100
Columbus, Ohio 43215
(614) 228-1541

One of the Attorneys for Appellant
Crutchfield, Inc.
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P.O. BOX 3070
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COLUivtBUS, OH 43215

Entered Thursday, k'ebzaiaty 26, 2015

Mr. Williainson and Mr. Harbarger concUr.

This niatter is considered by the Board of Tax Appeals upon tliree notices of appeal filed on
behalf of appellant CYtitchfield, Inc. ("Cnttchfield"). CrLitchfield appeals from three.final
determinations of the Tax Commissioner in which the coinmissioner af#irmed multiple

"commercial activity tax assessments against Crntchfield, relating to periods from July 1", 2005
through June 30, 2012. This matter is considered by the Board of Tax Appeals upon the notices
of appeal, the statutoay tra-nscripts ("S.T.") certified to this board by the Tax Coinrnissioner, the
record of this board's hearing {`°H.R."), and any written argument filed by tlae parties.- We note
that Ct-utelifield exhibits 9 and 11 and Comniissioner exhibits 38, 39, 50, and 51 are received into
evidenee.

In its brief, Crutchfield, which is headquartered in Charlottesvilie, Virginia, describes itself as a



"direct tnarketer of consumer electronics, selling products to consumers across the United States,
incliading consumers residing in the State of Ohio. *** With the exception of its retail stores
located exclusively in the State of Virginia, Crutchfield sells its products online and by ca.talog.

Its online sales are conducted via an Inteinet website, located on the Company's, sei'vers
in Virginia. *** The company has a warehouse and distribution center located in Virgitiia;; it has
no fixed assets located in Ohio." Crtltcli#ield Brief at 7. Before this board, Crutchfield presented
extensive testimony and evidence relating to the operations of its website, its email proin.o.tions
and online advertising, and its participation in comparison websites, as well as its.non=internet
based marketiiig efforts. CiLitchfield Brief at 9-19:

In each of its notices of appeal to this board, Czutchf eld essentially specified the same errors, in
pertinent part, as follows:

"1. Because Crutchfield engages in no commercial activity within the State
of Ohio and, likewise, neither owns nor leases property in the state, either
directly or indirectly, the Company is not'doing business in the state' under
R.C. 5751.02: The Commercial Activity Tax, therefore, does not apply.

"2. Crutchfield lacked a 'substantial nexus with this state' under R.C.
5751.01(H) inasmttch as it: (a) neither owned nor used `part or all of its
capital in this state' [R.C. 5751.01(H)(1)]; (b) lacks a 'certificate of
compliance with the 1aNvs of this state authorizing [it] to do business in this
state' [R.C. 5751.01(H)(2)]; and (c) does not'otlierwise [haveJ nexus in this
state...under the constitution [sic] of the United States.' [R.C
5751.01(I-I)(4)] •

"3. Crutchfield lacked a"'bright-liine presence" in this state' under R.C.
5751.01(H)(3) &(I) inasmuch as it did not have: (a) 'at any tinre during the
calendar year property in tlus state with an aggregate value of at least fifty
thousand dollars' [R.C. 5751.01(1)(1)]; (b) 'during the calendar year payroll
in this state of at least fifty thousand dollars' [R.C. 5751.01(I)(2)]; (c)
during the calendar year 'taxable gross receipts of at least five htindred
thousand dollars,' inasmuch as (i) none of its gross receipts are subject to
taxation in Ohio; and (ii) it had no taxable sales within the State of Ohio
[R.C. 5751.01(I)(3)]= or (d) 'during the calendar year within this state at
least twenty-five per cent [sic] of the person's total property, total payroll,
or total receipts.' [R.C. 5751.01(I)(4)]. In addition, Crutch€'ield was not
'domiciled in this state as an individual or for corporate, commercial, or

-other business puiposes.' [R.C. 5751,01{I){5)].

"4. Ci-utchfield's receipts are not subject to taxation because; under R.C.
-5751:01(F)(2)(ff), such tax is 'prohibited by the Constitution or laws of the
United States... .`

"5. Ohio statutes shoutd be interpreted to avoid the inlposition of the CAT
on C:rutchfield, inasmuch as imposing the tax on Criitchfield would violate .
the Company's rights under the Commerce Clause of the United States
Constitution. * * *



"6 . Application of the CAT to Crutchfield would violate the Compartty's
rights under the Coinmerce Clause of the United States Constitution since
Crtztchfield:does not possess the reqtiisite'hright-line' physical presence in
Ohio. "** Since the bright-line physical presence test applies to taxes like
the CAT, the assessments are void in thei'r eizffety, and the Deterinination
sllould be vacated.

"7. Even if an 'economic presence test' were to be applied to this case, the
imposition of the CAT against Crutchfield would be unlawful inasmuch as
Crutchfield lacked an economic presence in Ohio, and, instead, merely
cominunicated with customers in Ohio via interstate commerce from
locations entirely outside of the state.

"8. The Commissioner's assessment of the 'failing to register penalty' is
etroneous and unlawful in that Crutchfield was not required to register for
the CAT because Crutchfield was not a'person _subject to' chapter 5751 of
the Revised Code. R.C. 5751.04(B).

"9. The penalty shotild be abated. The Commissioner erred in arbitrarily
and capriciously assessing penalties for each of the aforesaid reasons; and
in light of Crutchfield's good faith reliance upon existing federal
constitutional law in regard to the application of the 'substantial nexus' test
to cases involving gross receipts taxes, as well as sales and use taxes arid
other state taxes." Notice of Appeal, 2012-926, at 5-8.

Initially, we note that the findings of the Tax Commissioner are presumptively valid. Alecraa

.t4lzraatiyturn Coi.p, v. LinibacJz (1989), .42 Ohio St.3d 121. It is incumbent upon a.taxpayer
challenging a finding of the Tax Commissitoner to rebut the presumption and establish a right to

the relief requested. Belgrade Gcracletas, Iiac. v. Kosydar (1974), 38 Ohio St.2d 135; OFiio Fast

Fi•eight v. Pof•terfield (1972), 29 Ohio St.2d 69; Nrctioracrl Tithe v. Glttrtcder• (1952), 157 Ohio St.
407. The taxpayer is assigned the burden of showing"in what manner and to what extent the Tax
Cognmissioner's determination is in error. Feder-ated Departnaejat.Stot•es v. Lindley (1983), 5

Oliio St.3d 213.

Czutchfield contends that "[t]he main issue before the Board of Tax Appeals is whetlier the
Tax Commissioner **" can impose the Ohio Commercial Activity Tax a tax on gross
receipts imposed for'the privilege of doing btisiness in this state' - on Cru.tchfield, Inc. a
company that did not have a 'substantial nexus' with the State of Ohio within the meaning of the
U.S. Constitution." (Footnote omitted.). Crtitchfield Brief at 2. Specifically, Crutchfield claims its
gross receipts are excluded from the CAT, pursuant to the U.S. Constitution, Cominerce Clause,
and the "substantial nexus" and corresponding "in-state presence" analysis encountered
thereunder. See R.C. 5751.01(F)(2)(z) (as such section was nutnbered in Jui.y 2005).

Upon review of the arguznents raised, we find this board's pronouncement in L.L. Beazt, 1'rtc. V.
Leviaa (lviar, 6, 2014); BTA No. 2010-2853, unreported, settled on appeal (Nov. 20, 2014),
11/20/2014 Case Announcements, 2014-Ohio-5119, to be controlling and dispositive of
Ctvtchfield's specifi.cations of error. As we held in L.L. Beax, "this board makes no findings with
regard to the constitutional questions presented. The parties, through the presentation of



evidence and testimony and the submission of briefs to this board, have set forth their respective
positions regarding the constitutional validity of the commissioner's application of the statutoly
provisions in question *** and we find such arguments may only be addressed on appeal by a
court which has the authority to resolve constitutional challenges." Id. at 6-7, See, also, MCI
Telecamttttttricfttiorts Cotp. v. Liinbach (1994), 68 Ohio St.3d 195; S ,S: Kresge Co. v. Bo3vers
(1960), 170 Ohio St. 405, paragraph one of the syllabus; Herrick v. Kosydar (1975), 44 Ohio St.

2d 128, 130; Roosevelt Properties Co. v. Kirttaey (1984), 12 Ohio St. 3d 7, 8; [;levelarzrl Gecrr Co.
v. Liinbaclz (1988), 35 Ohio St. 3d 229, paragraph one of the syllabus. The constitutional
itnplications of the relevant statutory provisions must be considered by a tribunal that has
jtuisdiction over sucla questions of constittrtiona.l inteipretation.

Herein, based upon the applicable comniercial activity tax stattttary provisions, Crutchfield was
assessed commercial activity tax for the periods in question. R.C. 5751.02(A). The comrnissioner
determined that Ct2ttch^'ieid had substantial nexus with this state, i.e., a"briglxt-line presence" in
the state, because it had at least $500,000 in taxable gross receipts for the periods assessed. R.C.
5751.01(H)(3); R.C. 5751.01(I)(3); R.C. 5751.033(E) (as such sections were nuznbered in July
2005). Crutchfield, like L.L. Bean and others before it, argues tltat the Commerce Clause of the
U.S. Constitution "forbids the imposition of the Ohio CAT on Crutchfield; a non-resident direct
marketer with no physical presence in Ohio." Ciutchfield Brief at 20. It cites to several cases in
support, including Qtrill Corp. v. Nartlt Dakota (1992), 504 U.S. 298 (1992) and Tyler Pipe
Industries, Irtc. v. Washington State Dept. of Reveritte, 483 U,S. 232 (1987), conteading "a state
lacks the power to impose a gross receipts tax on the privilege of doiiag business upon a remote
seller with no physical prescnce in the state and whose only contact with the state derives from
making interstate sales to customers in that state." Crutchfield Brzef at 25. Even without
considering the eonstitutional aspects of Ct-utchfield's position, however, we conclude, under the
plain language set forth therein, the pertinent CAT statutes do not impose such an in-state
presence reqttireanent. See L.L. Beccra, supra.

As we stated in L.L. Bean, supx•a, "[a] plain reading of the statutes under consideration provides
that an entity has substantial nexus with this state if it has a bright-line presence in this state,
wliich is defined as having taxable gross receipts of at least five hundred thousand dollars ***.
While we recognize that an out-of-state seller must have "substantial nexus" with a taxing state,
Quill, supra, we are also cognizant of the explicit stattitory language ofR.C: 5751.01(H), where,
by definition, substantial nexus exists if any of the eleznents set forth in R.C. 5751.01(H)(1)-(4)
are met. *** [W]e are constrained to follow the mandate of the General Asseinbly in concluding
that appellant, an out-of-state seller, has substantial nexus within this state by virtue of its gross
receipts for the reporting periods in question." Id. at 9-10.

Thtus, following this board's precedent establisbd in L.L. Beratt, supra, it is the decision of the
Board of Tax Appeals that, the final order of the Tax Commissioner must be, and hereby is,
affirmed.
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