
    

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

       
             ) 
TEMPLE-INLAND INC., 
 
   Plaintiff, 
 
 v. 
 
THOMAS COOK, in his capacity as the 
Secretary of Finance for the State of 
Delaware; DAVID M. GREGOR, in his 
capacity as the State Escheator of the State of 
Delaware; MICHELLE M. WHITAKER in 
her capacity as the Audit Manager for the 
State of Delaware; and KELMAR 
ASSOCIATES, LLC,  
 
   Defendants. 
____________________________________ 
 

) 
) 
) 
) 
)  
) 
) 
)         
)          C.A. No. _________  
) 
)           
)       
) 
) 
) 
) 

VERIFIED COMPLAINT FOR EQUITABLE, DECLARATORY,  
INJUNCTIVE AND OTHER RELIEF 

 

Plaintiff Temple-Inland Inc. (“Temple-Inland” or “Plaintiff”), for its claims against 

Defendants Thomas Cook, in his capacity as the Delaware Secretary of Finance (the 

“Secretary”), David M. Gregor, in his capacity as the Delaware State Escheator (the “State 

Escheator”), Michelle M. Whitaker, in her capacity as the Delaware Abandoned Property Audit 

Manager (the “Audit Manager,” together with the Secretary and State Escheator, the “State 

Defendants”), and Kelmar Associates, LLC (“Kelmar,” together with the State Defendants, 

“Defendants”), seeks a declaratory judgment and preliminary and permanent injunctions, and 

alleges as follows: 
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NATURE OF THE ACTION 

1. Plaintiff brings this application for a declaratory judgment and injunctive relief, 

pursuant to 28 U.S.C. §§ 2201 and 2202, against Defendants by way of Verified Complaint.  

Plaintiff seeks to enjoin Defendants from continuing to act against Plaintiff in a manner that 

violates federal common law, Plaintiff’s substantive due process rights, the Takings Clause, the 

Commerce Clause, the Full Faith and Credit Clause, and Article 1, Clause 1 of the U.S. 

Constitution.  Plaintiff’s claims arise from Defendants’ demand that Plaintiff pay the sum of 

$1,388,573.97 by calling it unreported “unclaimed property” for the period 1986 through 2003 

without being able to identify any actual unclaimed property that Delaware can lawfully claim 

under federal law. 

2. Plaintiff also brings this action pursuant to 42 U.S.C. § 1983 to enjoin 

Defendants’ deprivation of Plaintiff’s rights, privileges and immunities as guaranteed by the 

Constitution of the United States. 

3. In a letter dated April 22, 2014, the Secretary, on behalf of the State of Delaware 

(“Delaware”), in his official capacity and purportedly pursuant to his authority under Chapter 11, 

Subchapter IV, Title 12 of the Delaware Code and related regulations (the “Delaware Escheat 

Law”), demanded payment of $1,388,573.97 of purported unreported unclaimed property 

(hereinafter, the “Demand”).  The Demand stated:  “This determination is final as to the 

Department of Finance.”  

4. Pursuant to 12 Del C. § 1156(j), the final determination of the Department of 

Finance is “subject to collection by the State Escheator under subsection (k) if unpaid.” 
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5. Pursuant to 12 Del. C. § 1156(k), “[i]f any person refuses to pay or deliver 

property, including penalty and interest thereon, ... the State Escheator may bring an action ... to 

enforce such payment or delivery.”      

6. The Demand is unlawful and should be enjoined because, inter alia:   

a.  The Demand violates the federal common law established in Texas v. New 

Jersey, 379 U.S. 674 (1965) and its progeny, which expressly preempts state unclaimed property 

law.  See Delaware v. New York, 507 U.S. 490, 500 (1993); Pennsylvania v. New York, 407 U.S. 

206, 216 n.8 (1972); New Jersey Retail Merchants Ass’n v. Sidamon-Eristoff, 669 F.3d 374, 392 

(3d Cir. 2012).  

b.  The State Defendants violate federal common law by identifying only 

$147.30 in unreported unclaimed property interests and nevertheless demanding payment of 

$1,388,573.97 from Plaintiff merely by extrapolating amounts that Delaware lacks the authority 

to claim by escheat under federal common law.  

c. The State Defendants violate the Commerce Clause and the Full Faith and 

Credit Clause of the U.S. Constitution by demanding that Plaintiff pay to Delaware property that 

federal law authorizes other states to regulate, thereby disregarding the laws and policies of those 

other states and interfering with commerce in those states.    

d. The State Defendants require Plaintiff to turn over to Delaware unclaimed 

property that Plaintiff has already escheated to other states; however, “the Due Process Clause of 

the Fourteenth Amendment prevents more than one State from escheating a given item of 

property ….”  See Texas, 379 U.S. at 676. 

e. Because Defendants identified only $147.30 of unreported unclaimed 

payroll subject to escheat to Delaware (which Plaintiff promptly escheated), the Demand 
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requires Plaintiff to turn over $1,388,426.67 of its own property without just compensation in 

violation of the Takings Clause of the U.S. Constitution. 

f. The Demand violates Plaintiff’s due process rights as guaranteed by the 

U.S. Constitution and Article I, Clause 1 of the U.S. Constitution, which provides that “[n]o 

State shall ... pass any ... ex post facto Law ...”, by retroactively enforcing a substantive 

amendment to the Delaware Escheat Law and penalizing Plaintiff for pre-amendment conduct, 

even though it was perfectly legal at the time, and subjecting Plaintiff to more than a million 

dollars in penalties and potential enforcement action where (i) the amendment created new legal 

obligations that did not exist previously under federal or Delaware law and (ii) the new 

obligations departed significantly from generally accepted standards of conduct in the industry, 

and the Defendants thus knew that applying the more onerous new law retroactively would 

generate hundreds of millions of dollars of revenue for both Delaware and Kelmar in penalties 

assessed against Delaware corporate citizens, including Plaintiff, who had no notice of the new 

requirements and would have no reason to believe that such obligations ever would be imposed 

upon them in the future.   

f. The methodology that the State Defendants and Kelmar used to estimate 

an unclaimed property liability results in violations of the federal common law priority rules, the 

Full Faith and Credit Clause, the Commerce Clause and the Takings Clause, and is arbitrary, 

capricious, and is not supported by substantial evidence.    

7. Plaintiff seeks a preliminary injunction enjoining the State Defendants from 

enforcing the Demand against Plaintiff and enjoining each Defendant from continuing to conduct 

an audit of Plaintiff for other property that Delaware cannot claim under federal law and which 

Delaware cannot claim under the doctrine of laches, until the merits of the case can be decided. 
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THE PARTIES 

8. Plaintiff is a corporation organized under the laws of the State of Delaware, with 

its principal place of business in Memphis, Tennessee.  It is a manufacturer and supplier of 

corrugated packaging and sells its products nationwide.    

9. Thomas Cook is the Delaware Secretary of Finance, located at Carvel State Office 

Building, 820 North French Street, Wilmington, Delaware.  The Delaware Escheat Law provides 

that “[t]here shall be an Escheator of the State, who shall be the Secretary of Finance or the 

Secretary’s delegate.  The administration and enforcement of [the Delaware Escheat Law] are 

vested in the Secretary of Finance or the Secretary’s delegate.”  See 12 Del. C. § 1102. 

10. David M. Gregor is the Secretary’s delegate as the Delaware State Escheator, 

located at Carvel State Office building, 820 North French Street, Wilmington, Delaware.  “The 

State Escheator may make such rules and regulations as the Escheator may deem necessary to 

enforce [the Delaware Escheator Law].”  Id. § 1154.     

11. Michelle M. Whitaker is the Delaware Abandoned Property Audit Manager and 

reports directly to, and under the direction of, the State Escheator.  If, after conducting an 

examination authorized by the State Escheator, the Audit Manager concludes that a Delaware 

corporate citizen has under reported unclaimed property, the Audit Manager may issue a 

statement of findings and request for payment, which becomes a final determination after 60 

days and is then subject to enforcement by the State Escheator.  Id. § 1156(a). 

12. Kelmar Associates, LLC is a Delaware limited liability company with its principal 

offices located at 500 Edgewater Drive, Wakefield, Massachusetts.  Kelmar has conducted 

unclaimed property audits on behalf of the State Defendants and their predecessors since 

approximately late 2001 or early 2002 under contracts pursuant to which Kelmar’s  
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compensation has been made contingent upon and based upon the amount of unclaimed property 

liability companies pay as a result of the audits.  The greater the liability resulting from a Kelmar 

audit, the more compensation Kelmar collects for itself.  On information and belief, Delaware 

has paid Kelmar hundreds of millions of dollars in fees for auditing services.  In fiscal 2013 

alone, the Delaware Department of Finance paid Kelmar fees for auditing services in the amount 

of $53,494,091.25.  See http://checkbook.delaware.gov.             

JURISDICTION AND VENUE 

13. The Court has jurisdiction under 28 U.S.C. § 1331, as the case presents a 

controversy arising under the laws and Constitution of the United States.  Jurisdiction over 

claims for declaratory relief is conferred by 28 U.S.C. §§ 2201 and 2202.  

14. Venue is proper pursuant to 28 U.S.C. § 1391(b)(1) and (2) because Defendants 

reside in the district and a substantial part of the events giving rise to the claim occurred in this 

district.  

FACTUAL ALLEGATIONS 

Delaware Escheat Law 

15. Each of the 50 states and the District of Columbia has unclaimed property laws 

pursuant to which the states hold property that is unclaimed by the owners as custodians until the 

owners claim such property.  These statutes are custodial statutes; the states do not take title to 

the property escheated, but instead hold the property as custodians and use it for the benefit of 

the general public until, and only if, the true owner claims it. 

16. Delaware regulates the reporting and collection of unclaimed and abandoned 

property pursuant to the Delaware Escheat Law, 12 Del. C. § 1101, et seq. 
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17. In Delaware, unclaimed or abandoned property is “property against which the full 

period of dormancy has run.”  Id. § 1998(1).  The “period of dormancy” is “the full and 

continuous period of 5 years ... during which an owner has ceased, failed or neglected to exercise 

dominion or control over property ... or to do any other act in relation to or concerning such 

property.”  Id. § 1198(9)a. 

18. A “holder” of unclaimed property is any person having “possession, custody or 

control of the property of another person ... and every other legal entity incorporated or created 

under the laws of [Delaware] or doing business in [Delaware].”  Id. § 1198(7). 

19. An “owner” of property under the Delaware Escheat Law is “any person holding 

or possessing property by virtue of title or ownership.”  Id. (emphasis added). 

20. The Delaware Escheat Law provides that the “State Escheator shall deposit into 

the General Fund all moneys or proceeds of property received pursuant to this subchapter.”  Id.  

§ 1131.  “The care and custody ... of all abandoned property paid to the State Escheator is 

assumed for the benefit of those entitled to receive the same and the State shall hold itself 

responsible for the payment of all claims established thereto pursuant to law, less any lawful 

deductions, which cannot be paid from the General Fund.”  Id. § 1144(a). 

21. To facilitate reuniting owners with their property, the Delaware Escheat Law 

provides that “[t]he State Escheator shall maintain a public record of all names and last known 

addresses of the person or persons appearing to be entitled to abandoned property paid or 

delivered to the State Escheator ....”  Id. § 1141 (emphasis added). 

22. A state’s custodial right to unclaimed property is derivative in nature to the rights 

of the true owner; the state can take only the legal rights of the true owner, no more and no less.     
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23. Owners of property escheated to Delaware may claim a return of their property 

from the state.  Id. § 1146(a).  To claim property, an owner must provide proof of identity, 

identify the particular property being reclaimed, and provide documentation proving his/her/its 

“title or ownership” in the particular property.  See 

http://revenue.delaware.gov/unprop/unprop_search.shtml.  

24. In Delaware, a holder must report and pay unclaimed property on or before March 

1 for property that has reached the full dormancy period as of the previous December 31.  A 

holder that does not have any unclaimed property that is subject to escheat to Delaware is not 

required by Delaware law to file a zero balance due report. 

25. An important purpose of the Delaware Escheat Law is to encourage and promote 

reuniting owners with their unclaimed property.   

26. To promote this purpose and ensure holders will turn unclaimed property over to 

Delaware, the Delaware Escheat Law provides that “[t]he State Escheator, as soon as is 

practicable after receipt of any report required by this chapter, shall examine it to determine if it 

is correct.”  12 Del. C. § 1158 (emphasis added).   

27. The State Escheator may “at reasonable times and upon reasonable notice 

examine the records of any person or business association or organization to determine whether 

the person has complied with any provision of [the Delaware Escheat Law].”   Id. § 1155.   

28. Kelmar, under the supervision of the Audit Manager, who, in turn, reports to the 

State Escheator, conducts approximately 90% of Delaware’s examinations of holder’s records.     

29. After conducting an examination of a holder’s records, if Kelmar and the Audit 

Manager find that a report of unclaimed property is not correct, “the Escheator shall notify the 
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holder in writing by certified or registered mail of the amount of any underreported abandoned or 

unclaimed property due and owing.”    Id. § 1158(a).   

30. “Sixty days after the date on which the Audit Manager mails a statement of 

findings and request for payment, it shall constitute the Audit Manager’s final determination of 

the amount of the holder’s liability, including interest and penalties, if any ...” and becomes 

enforceable by the State Escheator in the Delaware Court of Chancery.  Id. § 1156(a). 

The Federal Common Law 

31. There is no real controversy between the states seeking to claim tangible property, 

real or personal, “for ‘it has always been the unquestioned rule in all jurisdictions that only the 

State in which the property is located may escheat.’”  See Delaware, 507 U.S. at 498 (quoting 

Texas, 379 U.S. at 677). 

32. But, unlike tangible property, intangible property “is not physical matter which 

can be located on a map,” and, thus, potentially gives rise to conflicting claims by different 

states.  Id. at 498. 

33. In Texas, 379 U.S. at 676, the Supreme Court held that a holder’s substantive due 

process rights are violated when the holder is required to escheat the same property to more than 

one state.  To do so effectively requires a holder to escheat the unclaimed property to one state 

and its own property to another state in an equal amount.  

34. Therefore, in Texas, 379 U.S. at 677 and its progeny, the Supreme Court sought to 

resolve the conflicting claims of states to intangible unclaimed property by establishing federal 

common law “priority” rules.   

35. The threshold step in applying the priority rules is, necessarily, to identify the 

property interest, the debtor and the creditor (i.e., to “determine the precise debtor-creditor 

Case 1:14-cv-00654-SLR   Document 1   Filed 05/21/14   Page 9 of 38 PageID #: 9



 - 10 -  

relationship as defined by the law that creates the property at issue.”).  See Delaware, 507 U.S. at 

499.   

36. Because only one state can take custody of unclaimed property, and unclaimed 

intangible property is an actual unclaimed property interest, the rights must be determined in 

order to identify the true debtor.  This protects against violating due process rights and ensures 

against multiple liability, which can result if either (i) more than one state seeks to claim the 

same obligation, but from one or more different “holders” and/or (ii) more than one state seeks to 

claim the same obligation from the same holder. 

37. The Supreme Court emphasized the importance of the first step in applying the 

priority rules:  “In framing a State’s power of escheat, we must first look to the law that creates 

the property and binds persons to honor property rights.”  Id. at 501.  “[O]ur examination of the 

holder’s legal obligations not only defined the escheatable property at issue but also carefully 

identified the relevant ‘debtors’ and creditors.’”  Id. at 503 (emphasis added).   

38. “Unlike taxation, where a state holds direct legal authority to collect, retain, and 

spend tax revenue for purposes of funding governmental operations, a state’s authority to receive 

and retain unclaimed property is derived from the owner’s rights in that property and exists for 

purposes of protecting those rights.”  See Houghton, et al., Unclaimed Property, 74-2nd C.P.S. 

(BNA) at A-43.  This necessarily requires that the property interest be identified; it simply 

cannot be estimated as an aggregate amount for all owners wherever they may be. 

39. The Supreme Court described the second step in determining a state’s right to 

take custody of unclaimed property –– the “primary rule” –– as follows:  “Second, because the 

property interest in any debt belongs to the creditor rather than the debtor, the primary rule gives 

the first opportunity to escheat to the State of ‘the creditor’s last known address as shown by the 
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debtor’s books and records.’”  See Delaware, 507 U.S. at 499-500 (quoting Texas, 379 U.S. at 

680-681).  Escheating property to the state in which the owner resides facilitates reuniting 

owners with their property. 

40. “Finally, if the primary rule fails because the debtor’s records disclose no address 

for a creditor ... , the secondary rule awards the right to escheat to the State in which the debtor is 

incorporated.”  Id. at 500.    

41. The threshold step in determining if a state can take custody of unclaimed 

property is critical.  Unclaimed property is not like a tax that can be calculated; there is no 

statutory rate to multiply by a benchmark or other means of measurement that can identify the 

amount of unclaimed property a holder has in its possession and owes to creditors at any given 

point in time.   

42. Rather, the double entry system of accounting ensures that, when an entity enters 

into a transaction giving rise to an obligation, the entity’s books and records will record those 

obligations.  When the obligation is satisfied, double entry accounting ensures that the obligation 

is removed from the books.  Therefore, only by examining books and records can unsatisfied 

obligations be identified.  It is those unsatisfied obligations that are potentially subject to escheat.  

43. Because each property interest or debt that an entity owes to another is unique, 

there is no way to predict how many creditors will fail to claim their property from a particular 

debtor.  The amount of unclaimed property an entity has in its possession from year to year 

varies greatly and cannot be forecasted based on the entity’s financial performance, because the 

failure to claim property lies with the creditor/owner, not the debtor/holder.   

44. Unclaimed intangible property is defined by laws that create rights.  To determine 

which laws define the rights to a particular property interest requires that the property interest be 
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identified (i.e., right to compensation, right to interest on a debt, right to equity interest in a 

corporation, etc.).      

45. Nothing prevented Delaware from enacting a law requiring that holders retain 

records for a minimum period of time so that the State Escheator has records to examine 

pursuant to his/her obligation to verify reports under 12 Del. C. § 1158 and his/her authority to 

examine records under 12 Del. C. § 1155.  Indeed, when the Supreme Court rejected the use of a 

“statistical surrogate instead of the debtor’s records to locate the last known addresses of 

creditors,” see Delaware, 507 U.S. at 508, the Court admonished the states that sought to 

estimate the amount of unclaimed property that could be claimed under the first priority rule 

because “nothing in our decisions ‘prohibits the States from requiring [debtors] to keep adequate 

address records,’” id. n.12 (quoting Pennsylvania, 407 U.S. at 215).     

46. Although Delaware was a party to Delaware v. New York and was directly bound 

by the Court’s judgment, as well as the Court’s admonishment to states to require holders to 

maintain records, Delaware did not enact a document retention requirement until almost 

seventeen years later on July 23, 2010.  That is the law that the State Defendants unlawfully seek 

to apply retroactively here and rely on to claim more than $1 million from only two of Plaintiff’s 

bank accounts.   Defendants continue to audit Plaintiff in search of millions of dollars more in  

“unclaimed” accounts receivable credits based on retroactive application of that same law. 

Delaware Conducted An Audit Of Plaintiff 

47. In a letter dated December 22, 2008, the then State Escheator notified Plaintiff 

that he was conducting an unclaimed property audit pursuant to his authority under 12 Del. C. § 

1155.  
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48. In that letter, the then State Escheator notified Plaintiff that Kelmar would be 

conducting the audit on behalf of Delaware. 

49. The then State Escheator notified Plaintiff that the audit period would include 

years as far back as 1981, even though he recognized that “I’m sure all records are being retained 

under standard retention policies” (emphasis added), which that State Escheator has admitted 

was typically 7 to 10 years.  The then State Escheator stated:  “You are requested to make 

records available, both past and present, to establish that you have complied with the provisions 

of the law.  Please have accessible all prior years reports of unclaimed property and supporting 

documentation.  You will be advised throughout the course of the examination of records 

required to complete the review.”    

50. Kelmar then reviewed multiple general ledger accounts on Plaintiff’s books and 

records to identify accounts that might contain unreported unclaimed property.  Kelmar chose to 

conduct a detailed examination of two disbursement accounts (one from which accounts payable 

were disbursed and one from which payroll was disbursed) and accounts receivable credits.   

51. Kelmar requested voluminous financial information related to those general 

ledger accounts, including, but not limited to, bank statements, bank reconciliations, outstanding 

check lists, void/stop lists, complete trial balance activity, accounts receivable agings, invoices, 

and journal entries. 

52. Kelmar also requested copies of Plaintiff’s unclaimed property reports.  Those 

reports showed that Plaintiff had a robust filing history.  Plaintiff escheated a total of 

$1,338,116.70 of unclaimed accounts payable and payroll checks alone to many states, including 

Delaware, during the audit period ($434,613.28 of unclaimed payroll for the period 1986-2009, 

and $903,503.42 of unclaimed accounts payable checks for the period 1986-2007).    
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Defendants Unlawfully Estimate A Liability For Periods When Plaintiff Was Not Required 
To Retain, And Thus No Longer Had, Detailed Records. 

53. In response to Kelmar’s information requests, Plaintiff produced the records it 

had, including disbursement records for payroll for 2004 and later and for accounts payable for 

2003 and later.     

54. Kelmar then audited the detailed records that Plaintiff produced of its accounts 

payable disbursement account (and its predecessor account) for the period 2003 through 2007 

and did not find any unreported unclaimed property payable to Delaware.   

55. Kelmar audited the detailed records of Plaintiff’s payroll disbursements account 

(and its predecessor account) for the period 2004 through 2009 and identified only one check for 

$147.30 that was arguably unclaimed property payable to Delaware.  Plaintiff escheated it to 

Delaware on May 22, 2013.   

56. The State Defendants and Kelmar then asserted that, even though there was no 

evidence of under reporting by Plaintiff, because Plaintiff did not have detailed records for 

periods prior to 2003 for accounts payable and prior to 2004 for payroll, Defendants would 

estimate the amount of unclaimed property Plaintiff purportedly under reported from the two 

disbursement accounts for years for which Plaintiff no longer had records back to 1986. 

57. Plaintiff objected to Defendants’ use of estimation to determine the amount of 

unclaimed property Plaintiff might not have reported because Delaware did not require Plaintiff 

to retain records in perpetuity and lacked authority to penalize Plaintiff for conduct that was 

perfectly lawful at the time.  Plaintiff told Defendants that federal law required them to identify 

obligations where the owners had Delaware addresses or Plaintiff lacked an address for the 

owner before Delaware could claim any as unclaimed property.   
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The State Defendants Are Impermissibly Applying § 1155 Retroactively In Violation Of 
The U.S. Constitution’s Prohibition Against State Ex Post Facto Laws.  

58. The State Defendants told Plaintiff that they rely on 12 Del. C. § 1155 for their 

authority to estimate underreported unclaimed property for years for which Plaintiff lacks 

detailed records.   

59. Section 1155, as amended by Senate Bill No. 272, as further amended by Senate 

Amendment No. 1 (hereinafter, “S.B. 272”), purports to permit the State Escheator to estimate a 

liability for unclaimed property reporting and payment “[w]here the records of the holder 

available for the periods subject to [examination] are insufficient to permit the preparation of a 

report.”  In that event,  

[T]he State Escheator may require the holder to report and pay to the State the 
amount of abandoned or unclaimed property that should have been but was not 
reported that the State Escheator reasonably estimates to be due and owing on the 
basis of any available records of the holder or by any other reasonable method of 
estimation.  Id. 

60. However, federal common law, which preempts state law, requires a 

determination of the precise debtor-creditor relationship as defined by the law that creates the 

property before a state can claim property by escheat.  By merely estimating an aggregate sum, 

Defendants violate federal law by failing to satisfy this threshold requirement.   

61. Defendants’ estimation methodology also violates federal common law (and the 

plain language of § 1155) by estimating unclaimed property escheatable to Delaware based on 

amounts Plaintiff already escheated to other states and amounts Plaintiff paid to owners before 

the 5-year dormancy period expired (so it was not unclaimed property as a matter of law). 

62. When the Delaware General Assembly enacted S.B. 272, it created a substantive 

document retention requirement and authorized a penalty for failure to comply.  Only as 

authorization for a penalty for failure to keep records is § 1155 not in conflict with federal law.   
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63. But Delaware’s Governor did not sign S.B. 272 into law until July 23, 2010, and, 

therefore, it cannot be applied retroactively against Plaintiff for the period 1986 through 2004, as 

Defendants do here.     

64. The State Defendants admit that the language of § 1155 that authorizes estimation 

is based on § 20(f) of the 1995 Uniform Act.   Section 20(f) of the 1995 Uniform Unclaimed 

Property Act provides: 

If, after the effective date of this [Act], a holder does not maintain records as 
required by Section 21, and  the records of the holder available for the periods 
subject to this [Act] are insufficient to permit the preparation of a report, the 
administrator may require the holder to report and pay to the administrator the 
amount the administrator reasonably estimates, on the basis of any available 
records of the holder or by any other reasonable method of estimation, should 
have been but was not reported. (emphasis added) 

65.  Section 21 of the 1995 Uniform Act requires holders to retain certain records 

included in an unclaimed property report for 10 years.    

66. In a comment to § 20(f) of the 1995 Uniform Act, the National Conference of 

Commissioners on Uniform State Laws (“NCCUSL”) recognized the Supreme Court’s priority 

rules and the fact that estimation ultimately results in multiple liability on holders.  

Acknowledging the preemptive effect of that ruling, the NCCUSL expressly clarified that § 20(f) 

was a penalty for failure to retain records for 10 years as required by Section 21 of the Act, not a 

method for estimating actual unclaimed property: 

Subsection (f) permits the use of estimates in instances where the holder has 
failed to report and deliver property that is abandoned and no longer has 
reasonably accessible records sufficient to prepare a specific report.  ... While the 
holding in Texas v. New Jersey is intended to prevent multiple liabilities of 
holders, this subsection, viewed as a penalty for failure to maintain records of 
names and last known address, is not inconsistent with that decision.  That part of 
subsection (f) which permits the State to make estimates was prospective only 
from the date of adoption ....  

See Uniform Unclaimed Property Act § 20(f) cmt. (1995) (emphasis added).   
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67. Similarly, S.B. No. 272 was effective only prospectively upon enactment into law, 

which was not until July 23, 2010.  And while other, remedial, provisions of S.B. No. 272 were 

expressly made applicable retroactively to uncompleted audits, the substantive estimation 

provision was not and was expressly made the effective only prospectively upon enactment.  See 

S.B. No. 272 §13(a)-(c).  

68. To apply S.B. 272 retroactively violates Plaintiff’s right to substantive due 

process and Article I, Clause 1 of the U.S. Constitution (barring states from enacting ex post 

facto laws) because it would require that Plaintiff pay a penalty for failure to maintain records in 

periods prior to 2010 when, at the time, there was no such obligation and Plaintiff had no notice 

it was required to do so or face significant penalties. 

69. Even Delaware law has a presumption against retroactive application of laws.  

“The presumption against retroactivity ensures that, absent a clear expression of intent by the 

General Assembly, citizens are not, for example, told in 2005 that what they did in 2004 is now a 

violation of civil law, even though it was perfectly legal at the time, ....”  State v. Pettinaro 

Enterprises, 870 A.2d 513, 529 (Del. Ch. 2005).   

70. Until enactment of S.B. No. 272 –– including at the time Defendants’ audit of 

Plaintiff commenced –– the State Escheator was authorized only to “examine the records of any 

person or business association ... to determine whether the person has complied with any 

provision of th[e] [Delaware Escheat Law] ....”  See 12 Del. C. § 1155.  He was not authorized to 

estimate an unclaimed property liability.       

71. Plaintiff certainly had no notice that it would be subjected to penalties in 2013 for 

failing to keep records for as many as 30 years, which is far longer than typical document 

retention policies.  Indeed, because the State Escheator is required to conduct examinations “as 
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soon as is practicable after receipt of any report required by this chapter,” see 12 Del. C. § 1158, 

and may only conduct such examination “upon reasonable notice,” see id. at § 1155, Delaware 

corporate citizens, including Plaintiff, had no notice in 1986-2003 that Defendants would wait as 

many as 30 years to begin examining records for unclaimed property reporting compliance, and 

therefore Defendants are barred by the doctrine of laches from auditing Plaintiff for those years. 

Defendants’ Estimation Methodology Violates Federal Common Law, The Commerce 
Clause, The Full Faith And Credit Clause And the Takings Clause of the U.S. Constitution 

72. Defendants’ calculations of Plaintiff’s purported unreported unclaimed property 

was set forth in a Report of Examination (“ROE”) dated February 6, 2013, as revised on March 

22, 2013 prepared by Kelmar.  A copy is attached hereto as Exhibit A.   

73. Kelmar provided a separate list of checks that Kelmar treated as unclaimed 

property from the accounts payable and payroll disbursement accounts and extrapolated to arrive 

at an estimate of the amount of purported under reporting to Delaware.  Copies of Kelmar’s lists 

are attached as Exhibit B (accounts payable) and C (payroll). 

74. Kelmar’s ROE shows that the estimates of liability for accounts payable and 

payroll disbursements are also based on extrapolations of amounts escheated to and exempted by 

other states and amounts that are not unclaimed property because Plaintiff paid the owners before 

the dormancy period expired. 

75. Because it is a mere estimate, the money that Delaware demands from Plaintiff as 

purported “unclaimed property” cannot be tied to any specific property and/or specific owners, 

and it is not capable of being claimed by owners.  The estimation is based not on amounts that 

Plaintiff should have escheated to Delaware, but rather on amounts that, under federal common 

law, Delaware cannot seize as unclaimed property.  Plaintiff’s records show that it had only 

$147.30 in underreported unclaimed property owed to Delaware in its payroll disbursement 
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account and nothing in its accounts payable disbursements account for the periods actually 

reviewed by Kelmar.  Plaintiff already escheated the $147.30 amount to Delaware.   

76. Defendants use of estimation violates public policy, which is to facilitate and 

promote reuniting owners with their property, because they have extrapolated a gross amount; 

there is no particular property rights that can be identified under state law, and no one actually 

owns it (other than Plaintiff) and can satisfy Delaware’s requirements for reclaiming any portion 

of it.  

77. Defendants’ methodology for estimating unclaimed property violates federal 

common law priority rules for a host of reasons.  For example: 

a. Defendants extrapolated a check issued in 2007 payable to a vendor in 

Tennessee in the amount of $1,312.72 to estimate unreported unclaimed property escheatable to 

Delaware.  However, under Tennessee law, whose unclaimed property laws govern the check 

under federal law, property arising from a business-to-business transaction is not presumed 

abandoned during the time that the debtor and creditor have a continuing relationship.  Plaintiff 

proved that it conducted business with the vendor in June 2012, and, therefore, that item is not 

reportable as unclaimed property.  Nevertheless, Defendants used that check to estimate an 

amount escheatable to Delaware and assessed Plaintiff $101,463.27 based on that $1,312.72 

check.  In addition to violating the priority rules, this treatment violates the Commerce Clause 

because it interferes with commerce in Tennessee and it violates the Full Faith and Credit Clause 

because gives it disregards Tennessee’s unclaimed property law and its business friendly 

policies.   

b. Defendants extrapolated a liability to Delaware based on a check issued in 

2006 in the amount of $3,050.49 made payable to a person located in Amite, Louisiana.  The 
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check was voided because it was written to the payee in error (i.e., it was not an obligation to the 

payee).  Plaintiff owed no obligation to the payee under state law. Defendants nevertheless 

extrapolated it and assessed a liability payable to Delaware in the amount of $144,028.97 based 

on this $3,050.49 check.  This violates the Takings Clause because it requires Plaintiff to escheat 

its own property (because no intangible unclaimed property exists).     

c. Defendants extrapolated a liability to Delaware based on four accounts 

payable checks issued in 2006 and 2007 in the total amount of $4,335.19 which were payable to 

payees with addresses in states other than Delaware.  The checks were voided and reissued, and 

the reissued checks cleared the bank before the dormancy period expired.  By definition, these 

items are not unclaimed property, even if they had Delaware addresses.  Defendants violate 

federal common law by estimating a liability for unreported unclaimed property to Delaware in 

the amount of $237,339.18 based on these four checks totaling $4,335.19.  The Demand requires 

Plaintiff to pay these obligations both to the payees and Delaware resulting in multiple liability.   

d. Defendants extrapolated a liability for unreported unclaimed property to 

Delaware based on a $100 check that Plaintiff issued in 2006 to a payee with a Texas address.  

However, because the payee did not cash the check, Plaintiff escheated the $100 to Texas in 

2010.  First, Defendants placed this check in the category of “uncashed checks” and extrapolated 

a liability payable to Delaware based on it. Then, Defendants extrapolated this check a second 

time under a separate category of “prior filed items”.  Defendants’ double counting of the item 

occurred because Defendants did not comply with the threshold step of a priority rule analysis 

(i.e., identify the obligation under state law) and ignored federal law priority rules.        

e. Defendants extrapolated a liability for unreported unclaimed payroll 

escheatable to Delaware based on a check issued in 2006 that was erroneously issued to an 
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employee with an address in Arizona for vacation pay that already had been paid in the amount 

of $619.60.  Defendants nevertheless used the voided check as evidence of unclaimed property 

and extrapolated a liability owed to Delaware in the amount of $87,386.75.  The Demand thus 

requires Plaintiff to pay both the employee and Delaware, resulting in multiple liability for the 

same obligation.  

f. Defendants extrapolated a liability for unreported unclaimed payroll 

escheatable to Delaware based on three checks totaling $8,355.94 issued in 2006 and 2008 that 

were voided and reissued to the payees.  All of the payees had addresses in states other than 

Delaware, and because all cashed the reissued checks before the dormancy period expired, they 

do not constitute unclaimed property.  Defendants improperly assessed $174,223.29 for the 

period 1986 through 2003 payable to Delaware based on these three checks in violation of the 

priority rules.  This results in multiple liability because Plaintiff is required to pay both the 

employees and Delaware for the same obligations.       

g. Defendants originally extrapolated a liability for unreported unclaimed 

property payable to Delaware based on a check in the amount of $1,641.50 that was escheated in 

2011 to Arizona because the employee had an Arizona address.  This is another example of how 

Defendants’ failure to satisfy the threshold step in the priority rule analysis resulted in multiple 

liabilities.  First, Defendants extrapolated it under the category of unclaimed payroll, because the 

original check was issued out of the payroll disbursements account. But the check was voided 

and reissued out of the accounts payable disbursements account.  So, Defendants extrapolated 

this check again under the category of unclaimed accounts payable obligations.  If Defendants 

had looked to state law to define the obligation and the debtor and creditor, it would be clear that 

the two checks represented the same payroll obligation to the same employee.  Defendants 
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originally extrapolated a liability payable to Delaware of $95,090.73 based on this $1,641.50 

check.   

Defendants’ Estimate Is Arbitrary, Capricious And Against The Manifest Weight Of The 
Evidence.  

78. In addition to violating federal common law and the U.S. Constitution, 

Defendants’ calculation of an estimated liability owed to Delaware is arbitrary, capricious and 

unsupported by substantial evidence. 

79. For example, even though Kelmar’s ROE shows that Kelmar did not identify any 

unreported unclaimed property in Plaintiff’s detailed records of accounts payable disbursements 

for the 5-year period 2003 through 2007, Defendants estimated unreported unclaimed property in 

that account for the six-year period 1986 through 2002 in the amount of $1,176,767.77.   

80. Of all of the accounts payable checks that Kelmar reviewed during the 5-year 

period 2003 through 2007, only four checks (comprising .07% of the total dollars in the sample 

population that Kelmar reviewed) were identified as potential unclaimed property and none had 

an address in Delaware.  Thus, none were subject to escheat to Delaware under the priority rules, 

even if they actually were unclaimed property (which Plaintiff disputes).  Yet, based on these 

four checks, Defendants estimated an unreported unclaimed property liability to Delaware for 

1986 through 2002 in the amount of $1,176,767.77.  

81. The estimated liability is arbitrary; it is unsupported and unreasonable and has no 

relationship to the evidence, including Plaintiff’s actual compliance history during the periods 

that Kelmar reviewed in detail.   

82. The average unclaimed property that Plaintiff properly reported from Plaintiff’s 

accounts payable disbursement account to all states for which reports were required during the 5-

year period 2003 through 2007 –– which Kelmar audited and did not refute –– was $15,206.33 
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per year.  Nevertheless, Defendants estimated liabilities for unreported unclaimed property owed 

solely to Delaware of $102,017.39 per year for prior years.  It is not reasonable to estimate 

average unreported unclaimed property of $102,017.39 escheatable to Delaware alone based on 

an average of only $15,306.33 escheatable to all other jurisdictions combined in the five years 

actually reviewed.      

83. Similarly, even though Kelmar identified only $147.30 in unreported unclaimed 

payroll that is subject to escheat to Delaware in Plaintiff’s payroll disbursement account for the 

6-year period 2004 through 2009 that Kelmar reviewed in detail, Defendants estimated 

unreported unclaimed property in that account for the seven-year period 1986 through 2003 in 

the amount of $952,066.36. 

84. Of all of the payroll checks that Kelmar reviewed during the 6-year period 2004 

through 2009, only three checks totaling $805.90 (comprising .1% of the $603,137.36 in total 

dollars in the sample population) were potential unclaimed property and only one for $147.30 

had an address in Delaware.  Only one check for $147.30 was subject to escheat to Delaware 

under the priority rules.  Yet, based on these three checks (which Plaintiff disputes are unclaimed 

property), Defendants estimated an unreported unclaimed payroll liability for 1986 through 2003 

in the amount of $952,066.36. 

85. Plaintiff’s compliance history, which Kelmar reviewed and does not dispute, 

shows how arbitrary and unreasonable this estimate is.  Plaintiff properly reported an average of 

$19,301.55 per year of unclaimed payroll to all other jurisdictions combined in which reports 

were required to be filed during the 6-year period 2004 through 2009 that Kelmar reviewed.  

Nevertheless, Defendants estimated a liability for the 8-year period of 1986 through 2003 of 

$70,603.91 per year.  It is not reasonable to estimate average unreported unclaimed property of 
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$70,603.91 per year escheatable to Delaware alone based on an average of only $19,301.55 per 

year for all other jurisdictions in the United States.   

86. Significantly, Kelmar identified only an average of $134.32 per year of potential 

unreported unclaimed property escheatable to Delaware for the 6-year period 2004 through 

2009.  Yet, Defendant assessed a liability for unreported unclaimed property of $70,603.91 per 

year. 

87. Moreover, Defendants’ methodology does not even comply with § 1155 as by 

S.B. 272, which makes clear that when estimation is authorized, the State Escheator may only 

require a holder “to report and pay to the State the amount of abandoned or unclaimed property 

that should have been but was not reported.”  See 12 Del. C. § 1155 (emphasis added).  

Defendants’ estimation methodology assesses Plaintiff by extrapolating unclaimed property that 

should have been and was reported to other states. 

88. Defendants’ estimation methodology assesses Plaintiff for unclaimed property 

that was paid to another state under the priority rules established in Delaware v. New York and 

Texas v. New Jersey.  Such amounts are not an amount that “should have been but was not 

reported” to Delaware as required by the Delaware Escheat Law. 

89. Defendants’ methodology also is arbitrary because it estimates purported 

unreported accounts payable and payroll checks by multiplying an “escheat percentage” by 

Plaintiff’s revenue as though it were a tax.   

90. The escheat percentage is calculated as a fraction:  the numerator is the sum of 

purported uncashed checks (irrespective of the payees’ addresses) chosen from the years Kelmar 

audited (i.e., checks issued in 2003-2007 for accounts payable and 2004-2009 for payroll) plus 
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amounts previously escheated to all other states and property returned to owners during the 

reviewed period (so it is not unclaimed property as a matter of law).   

91. The denominator of the escheat percentage is the total revenue for the years 

reviewed by Kelmar, as improperly “adjusted.”  Defendants determined the percentage of 

disbursements made by ACH payments and then reduced revenues in the audited years by that 

same percentage.  This reduced the denominator used to calculate the escheat percentage.  Then 

the escheat percentage was multiplied by revenues for 1986 through 2004 (which were not 

similarly “adjusted”) to calculate a liability for unreported unclaimed property.   

92. The use of revenue in the denominator is arbitrary and unsupported because there 

is no relationship between revenue and the amount of unreported unclaimed property Plaintiff 

holds. 

93. The use of “adjusted” revenues in the denominator is even more arbitrary and it 

grossly inflates the calculated liability because the escheat percentage is multiplied by 

unadjusted revenues in years for which Plaintiff lacked detailed records to arrive at a liability.  

Defendants did not adjust revenues in the “estimation” years because of a lack of detailed 

records showing the amount of ACH payments made in those years.  Thus, an escheat percentage 

was inflated by reducing revenues in the denominator used to calculate the percentage, but the 

percentage was then multiplied by unadjusted revenues in the estimation years, thereby inflating 

the liability.    

94. There is no factual or legal basis for using revenues as a benchmark for unclaimed 

property in a disbursements account in the first instance and certainly no basis for making an 

adjustment to revenues based on the amount of obligations paid via ACH payment in calculating 

an escheat percentage.   
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95. Indeed, the fact that an owner fails to claim property has to do with the owner’s 

motives, practices and conscientiousness, not the holder’s revenues.  The debtor’s revenues 

increase and decrease based on demand and marketing and sales efforts, as well as quality of 

service or products; the number of vendors and/or the dollar amount of checks that do not get 

cashed does not increase or decrease in any way related to the success of the holder’s marketing 

efforts.   

96. The findings in Kelmar’s ROE show that there is no relationship between the 

amount of unclaimed accounts payable disbursements that Plaintiff properly escheated to 

Delaware and the “adjusted revenue” figure that Defendants used as a benchmark: 

Year Amount Escheated 

To Delaware  

Revenue Escheat Percentage

2007 $ 0 $1,938,984,521.00 0% 

2006 $ 0 $2,572,971,156.00 0% 

2005 $5,190.64 $3,099,976,184.00 .00016744% 

2004 $2,491.86 $3,182,597,839.00 .00007829% 

2003 $4,007.25 $2,981,193,193.00 .0001344% 

 

97. As the above shows, when “adjusted” revenues increased between 2003 and 2004, 

the amount escheated went down; when revenues declined in 2005, the amount escheated 

increased.  Plaintiff had nothing to escheat to Delaware in 2006 and 2007, while revenues 

declined.  There is absolutely no relationship between trends in “adjusted” revenues and the 

amount of unclaimed property Plaintiff has been required to escheat to Delaware. 
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98. As Kelmar’s ROE shows, there also is no relationship between the amount of 

purported unreported unclaimed payroll and the “adjusted” revenues that Defendants used as a 

benchmark:   

Year Amount Escheated “Adjusted 
Revenue” 

Escheat Percentage

2009 $577.68 $777,170,000 .00007433% 

2008 $1,767.35 $993,600,000 .00017787% 

2007 $7,574.93 $972,140,000 .00077920% 

2006 $16,765.19 $1,179,640,000 .0014212% 

2005 $52,588.98 $1,437,167,160 .0036592% 

2004 $36,535.14 $1,531,885,600 .0023849% 

 

99. As the foregoing shows, the trends in Plaintiff’s escheat obligations for unclaimed 

property have no relationship to “adjusted” revenues.  Revenues declined a small amount 

between 2004 and 2005, but the amount subject to escheat increased considerably.  Revenues 

declined slightly in 2006, but the amount subject to escheat declined by a significantly greater 

percentage.   

100. Defendants’ methodology inflates their estimate of unreported unclaimed 

property.  At a minimum, if Defendants had used unadjusted revenues in the denominator, 

Defendants’ estimation would be reduced significantly, by $1,318,568.38 ($497,672.51 for 

accounts payable and $820,895.87 for payroll).  
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101. Defendants do not dispute that they have the burden of demonstrating that their 

methodology is sound, supported by the record, and generally accepted and reliable, but they 

have not presented any evidence to Plaintiff to carry that burden.  

102. Based on Defendants’ faulty methodology, the Audit Manager issued a Statement 

of Findings and Request for Payment in the amount of $ 2,033,398.74 ($ 1,176,767.7 for 

accounts payable and $ 952,066.36 for payroll).    

Plaintiff Exhausted Administrative Remedies   

103. Plaintiff then exhausted its administrative remedies pursuant to 12 Del. C. § 1156.  

First, Plaintiff timely submitted on May 22, 2013 a protest (the “Protest”) to the Audit Manager, 

and, on July 19, 2013, the Audit Manager submitted a Response to the Protest of Temple-Inland 

(“Audit Manager’s Response”), in which the Audit Manager sustained two of Plaintiff’s 

objections to the March 27, 2013 Statement of Findings and Request for Payment. 

104. The Audit Manager thus submitted a Statement of Findings and Revised Request 

for Payment, which assessed a revised unclaimed property liability for accounts payable and 

payroll in the total amount of $2,033,398.74 ($1,176,423.11 from the accounts payable account 

and $856,975.63 from the payroll account). 

105. Then Plaintiff timely appealed the Audit Manager’s Statement of Findings and 

Revised Request for Payment to the Secretary. 

106. Pursuant to the administrative review procedures, the Secretary appointed a local 

attorney to be an Independent Reviewer; that attorney’s website advertises him as a bankruptcy 

lawyer.  See http://www.gsbblaw.com/professionals/gellert.html (last visited on May 11, 2014).   

107. After a hearing, the Independent Reviewer recommended that the assessment be 

reduced to $1,388,573.97 based solely on a recalculation of the “adjusted” revenues that were 
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used in the denominator of the escheat percentage.  The Independent Review disagreed with the 

manner in which the adjustment was calculated.  He otherwise adopted the Secretary’s 

methodology and legal position in its entirety.   

108. The Independent Reviewer agreed with Plaintiff that Defendants’ adjustment of 

revenues for ACH payments was unsupported, but nevertheless adjusted revenues for ACH 

payments.  The Independent Reviewer did not detail his revised calculation of “adjusted 

revenues,” and, thus it is not clear how he arrived at the revised calculation and/or what 

particular years’ “adjusted” revenues were revised from what Defendants had originally 

calculated.   

109. The Secretary adopted the Independent Reviewer’s recommendation and declared 

that the final determination of liability is $1,388,573.97 for purported unreported unclaimed 

accounts payable and payroll disbursements.   

110. That liability is entirely based on an extrapolation of amounts that Plaintiff 

escheated to all other states during the period 2003 through 2009, amounts Plaintiff reunited 

with the properties’ owners (and thus is not unclaimed property), and amounts Plaintiff is not 

required to report to the states with priority claims to the property because of the statutory 

business-to-business exemption.  

111. The Audit Manager and Kelmar continue to conduct an audit for years back to 

1981 of Plaintiff’s accounts receivable credits, bad debt and other expense accounts applying the 

same improper methodology used to estimate a liability for disbursements. 

112. There is no statutory provision requiring the State Escheator to complete an 

examination within a limited time period.  Therefore, the State Escheator can manipulate the 

timing of the continuing examination by failing to complete the examination, and if Plaintiff 
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makes payment of the Demand and waits to challenge Defendants until the audit, Delaware will 

have the use of Plaintiff’s funds indefinitely without paying interest thereon and depriving 

Plaintiff of the use of the money to operate its business and generate a profit.     

113. If Plaintiff pays the $1,388,573.97 to Delaware pending the outcome of 

Defendants’ audit to avoid penalties and interest, and Defendants never complete the 

examination of Plaintiff’s accounts receivable credits, Plaintiff will have no remedy because it is 

barred by the Eleventh Amendment to the U.S. Constitution from suing a state for damages. 

114. If Plaintiff does not make payment of the $1,388,573.97 that the State Defendants 

demand, Plaintiff may be subject to potential interest and penalties that can increase the liability 

by as much as 75%.   

115. Plaintiff has fully cooperated with Kelmar and Delaware in connection with the 

audit and has done nothing to provoke or justify an assessment of interest or penalties.  The 

Delaware Escheat Law only authorizes penalties where a holder has failed to file a report when 

required to do so, failed to pay amounts due, and/or files a fraudulent report.  See 12 Del. C. § 

1159.  None of those circumstances exists here. 

116. Defendants’ continuing audit burdens Plaintiff by requiring it to invest human and 

financial resources in complying with Kelmar’s information requests, even though any demand 

for payment by Defendants for most of the years is barred by the doctrine of laches. 

COUNT I 

(Violation of And Preemption by Federal Common Law) 
(Against the State Defendants) 

 
117. Plaintiff repeats and realleges the foregoing paragraphs as if fully set forth herein. 

118. The Supreme Court, pursuant to its exercise of original jurisdiction, established 

priority rules through which states determine their respective rights to unclaimed property.  
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119. States can claim only the rights to property that the true owner possesses.  

Consistent with those “derivative rights,” in Delaware v. New York, the Supreme Court held that 

the threshold step before a state can claim unclaimed property is to identify the obligations by 

looking to state law.  Doing so identifies the escheatable property, as well as the debtor and 

creditor.  

120. The Demand violates the federal common law by ignoring the threshold step in 

the priority rule analysis. 

121. By ignoring the threshold step, the State Defendants are requiring Plaintiff to 

escheat to Delaware property that is not unclaimed property because there is no unsatisfied debt. 

122. By ignoring the threshold step, the State Defendants subject Plaintiff to multiple 

liability.  

123. The Demand also violates federal common law because it estimates the existence 

of unreported unclaimed property interests.  The Supreme Court expressly rejected the use of 

statistical surrogates in place of records in the priority rule analysis. 

124. Defendants’ use of estimation violates federal common law because it requires 

Plaintiff to escheat property to Delaware that (a) property that is not subject to escheat to 

Delaware, (b) property Plaintiff already escheated to other states, (c) property exempted from 

escheatment by states with a priority claim to such property under the primary rule, and (d) 

property returned to owners so it is not unclaimed property.   

125. Therefore, the State Defendants’ enforcement of the Demand violates the federal 

common law and is preempted. 
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COUNT II 

(Substantive Due Process Under The Fourteenth Amendment To The U.S. Constitution 
and Delaware Constitution) 

(Against the State Defendants) 
 

126. Plaintiff repeats and realleges the forgoing paragraphs as if fully set forth herein. 

127. The Due Process clause of the Fourteenth Amendment to the U.S. Constitution 

provides that no state shall “deprive any person of life, liberty, or property, without due process 

of law.”  See U.S. Const. amend. XIV, § 1. 

128. Defendants’ estimate of unreported unclaimed property results in multiple 

liability to Plaintiff.  Defendants demand that Plaintiff pay to Delaware as unclaimed property, 

property that Plaintiff has already escheated to other states with priority claims to such property 

under Delaware v. New York, and property that Plaintiff already gave to the true owners.   

129. Plaintiff has a property interest in the profits that it can earn on the money that the 

State Escheator seeks to have Plaintiff pay to Delaware without lawful basis.   

130. The Supreme Court held that requiring a holder to escheat identical property to 

two different states violates due process. 

131. Defendants’ primary interest in collecting the Demand from Plaintiff is in 

obtaining revenue for Delaware to deposit into the General Fund; there is virtually no possibility 

that any owner will claim such property because to do so, the owner must identify the specific 

property and demonstrate title and ownership to claim such property.  That is not possible when 

Plaintiff’s payment is based on an estimated aggregate sum. 

132. Defendants collect hundreds of millions of dollars each year from unclaimed 

property based primarily on estimates of liability without lawful authority that will never be 
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claimed by owners because the liabilities are not based on the identification of specific property 

and/or owners.   

133. As a result, a large portion of the unclaimed property that Delaware obtains from 

examinations of holders serves solely as a revenue source for the state with no intent of reuniting 

property with owners against the public policy of the Delaware Escheat Law.  Indeed, Delaware 

projected over half a billion dollars in collections for fiscal 2013, and Delaware claimed $319.5 

million in unclaimed property based primarily on estimates in fiscal 2012, returning only $18.9 

million to owners, while paying Kelmar $30 million in fees for the first half of 2012 alone.  See 

Douglas Lindholm, Once A Friendly Locale To Business The Modern State Of Delaware Is A 

Bully, Forbes, Op-ed, May 16, 2013, at www.forbes.com/sites/realspin/2013/05/16/onc-a-

friendly-locale-to-business.  

134. Delaware’s interest in revenue for the State is outside the primary purpose and 

public policy of the Delaware Escheats Law, which is to hold property for the rightful owners as 

a custodian until the owners claim it. 

135. Delaware’s interest in revenue is insufficient to overcome Plaintiff’s legitimate 

property interest, in violation of the Fourteenth Amendment to the U.S. Constitution. 

COUNT III 

(Unlawful Ex Post Facto Law U.S. Constitution) 
(Against the State Defendants) 

 
136. Plaintiff repeats and realleges the forgoing paragraphs as if fully set forth herein. 

137. Article I, Clause 1 of the U.S. Constitution provides that “No State shall ... pass 

any  ... ex post facto Law ....” 

138. By retroactively applying Section 4 of S.B. No. 272, the State Defendants have 

violated Article I, Clause 1 of the U.S. Constitution. 
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139. By applying Section 4 of S.B. No. 272 retroactively, the State Defendants have 

told Plaintiff in 2010 that what it did before 2010 is unlawful and have subjected Plaintiff to 

more than $1 million in penalties (and millions of dollars more from its continuing audit) and 

potential enforcement action in violation of the U.S. Constitution.   

COUNT IV 

(Unlawful Taking Without Just Compensation U.S. Constitution and Delaware 
Constitution) 

(Against the State Defendants) 
 

140. Plaintiff repeats and realleges the forgoing paragraphs as if fully set forth herein. 

141. The Takings clause of the Fifth Amendment to the U.S. Constitution provides that 

private property shall not “be taken for public use, without just compensation.”  See U.S. Const. 

amend. V. 

142. Plaintiff has a vested property interest in the property that Delaware seeks to have 

Plaintiff pay to Delaware without lawful basis because it is not unclaimed property and/or is 

unclaimed property already escheated to other states.   

143. By demanding that Plaintiff pay to Delaware property in which Plaintiff has a 

vested property interest, Defendants have intentionally exceeded their authority under the 

Delaware Escheat Law.  The Demand is based on an assessment that is arbitrary, capricious and 

against the manifest weight of the evidence.  Therefore, the State Escheator is unlawfully taking 

Plaintiff’s property without just compensation in violation of the U.S. Constitution. 

144. Delaware’s primary interest in enforcing its demand against Plaintiff is in 

obtaining revenue for public use, which is insufficient to overcome Plaintiff’s legitimate property 

interest. 
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COUNT V 

(Violation of the Commerce Clause and Full Faith and Credit Clause) 
(Against the State Defendants) 

 
145. Plaintiff repeats and realleges the forgoing paragraphs as if fully set forth herein. 

146. Pursuant to the Commerce Clause of the United States Constitution, Congress has 

the authority to “regulate Commerce ... among the several States.”  See U.S. Const. Art. 1, § 8, 

cl. 3.   

147. The State Defendants’ estimation methodology has extraterritorial effects that 

adversely affect economic production, and, therefore, interstate commerce in other states. 

148. For example, the Demand assesses Plaintiff for property owned by owners in 

other states whose laws expressly exempt the property from escheatment under a business-to-

business exemption.  By requiring Plaintiff to escheat such property to Delaware in violation of 

federal common law and the priority rules in Delaware v. New York and Pennsylvania v. New 

Jersey, Defendants violate Article IV, Section 1 of the Constitution, which requires Delaware to 

give full faith and credit to other states’ laws, including unclaimed property laws.    

149. By requiring Plaintiff to pay to Delaware property that other states expressly 

exempt from escheatment, Defendants interfere with commerce in those states, states whose 

policy it is to keep unclaimed funds in the hands of private businesses for use and investment in 

the local economy.  See New Jersey Retail Merchants Ass’n, 669 F.3d at 395.  

150. Plaintiff engages in business in states which exempt business-to-business 

transactions from the unclaimed property law.  By requiring Plaintiff to pay to Delaware 

property that Plaintiff acquired in those states in business-to-business transactions, Defendants 

interfere with commerce in those states in violation of the Commerce Clause in the U.S. 
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Constitution, and interfere with the states’ respective public policies as expressed in their statutes 

in violation of the Full Faith and Credit Clause of the U.S. Constitution.  

COUNT VI 

(Injunctive Relief)  
(Against All Defendants) 

 
151. Plaintiff repeats and realleges the forgoing paragraphs as if fully set forth herein. 

152. The manner in which Defendants have exceeded their authority in enforcing the 

Delaware Escheat Law subjects Plaintiff to civil and other penalties and interest and violates 

Plaintiff’s due process rights. 

153. The retroactive application of Section 4 of S.B. 272 violates Plaintiff’s 

Constitutional rights. 

154. The Demand violates Plaintiff’s right to substantive due process. 

155. Plaintiff will suffer irreparable harm if a preliminary injunction is not entered 

enjoining Defendants from continuing to audit Plaintiff and enforcing the Demand. 

156. Plaintiff has a likelihood of success on the merits of its claims. 

157. Defendants’ continuing audit of Plaintiff creates an undue burden on Plaintiff and 

any demand for payment for most of the years within the scope of the audit is barred by the 

doctrine of laches. 

158. Therefore, Plaintiff respectfully requests an order enjoining Defendants from 

continuing to consume Plaintiff’s human and financial resources by continuing to conduct an 

audit, and enforcing the Demand for Payment and assessing interest and penalties. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that the Court enter an order: 
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A. Declaring that 12 Del. C. § 1155 violates and is preempted by federal common 

law to the extent that it authorizes the State Escheator to estimate the existence of unreported 

unclaimed property; 

B. Declaring that retroactive application of S.B. No. 272 violates Article I, Clause 1 

of the U.S. Constitution and, therefore Defendants cannot estimate a liability for any failure by 

Plaintiff to retain records before July 23, 2010; 

C. Declaring that the collection by Defendants of the Demand against Plaintiff would 

violate Plaintiff’s substantive due process rights as guaranteed by the Fourteenth Amendment to 

the U.S. Constitution; 

D. Declaring that collection action by Defendants of the $1,388,573.97 demanded 

against Plaintiff would constitute an unlawful taking without just compensation in violation of 

the Fifth Amendment to the U.S. Constitution; 

E. Declaring that the Demand violates the Full Faith and Credit Clause of the U.S. 

Constitution; 

F. Declaring that the Demand violates the Commerce Clause;  

G. Declaring that the State Escheator’s methodology for calculating its assessment 

against Plaintiff is arbitrary and capricious and is not supported by substantial evidence; 

H. Declaring that Defendants are barred by the doctrine of laches from demanding 

unreported unclaimed property for years prior to 2004; 

I. Enjoining each Defendant from (i) continuing to conduct an audit of Plaintiff’s 

compliance with the Delaware Escheat law, where Defendants are auditing property to which 

other states have priority claims and (ii) enforcing the Delaware Escheats Law against Plaintiff 
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by taking any action to collect the $1,388,573.97 (or any part thereof) that the State Escheator 

demanded of Plaintiff;  

J. Enjoining each Defendant from assessing penalties and/or interest; and 

K. Awarding such other and further relief as the Court deems just and equitable. 

Dated:  May 21, 2014      Respectfully submitted, 

       REED SMITH LLP 

OF COUNSEL:     /s/ Brian M. Rostocki    
       Brian M. Rostocki (No. 4599) 
Diane Green-Kelly (pro hac vice pending)  John C. Cordrey (No. 5324) 
REED SMITH LLP     1201 Market Street, Suite 1500 
10 South Wacker Drive, 40th Floor   Wilmington, DE 19801 
Chicago, IL 60606      Telephone:  (302) 778-7500 
Telephone:  (312) 207-1000    Fax:  (302) 778-7575 
Fax: (312) 207-6400     brostocki@reedsmith.com  
dgreenkelly@reedsmith.com    jcordrey@reedsmith.com   
          
       Counsel for Plaintiff 
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