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THE SCENARIO 

I had just left my favorite restaurant after a leisurely lunch, when I checked my iPhone 

and saw both an email and voicemail from an old law school friend, Lou Pohl.  Lou had done 

well for himself, with a booming litigation and government controversy practice at a DC 

boutique firm.  He handled the big cases for the big clients, and judging from my conversations 

with him over the years, he was even more intense than he had been 20 years ago. 

Checking the voicemail first, I learned that one of Lou’s Fortune 500 clients had an 

urgent matter in North Carolina.  The federal government was convinced that the client and its 

executives had violated the Endangered Species Act.  Some of the client’s employees at its 

Robeson County facility had allegedly harassed a red cockaded woodpecker.  No one had asked 

the woodpecker how bad the harassment actually was, but the feds considered it a “taking” under 

the Endangered Species Act.  Even worse, the government believed that three of the company’s 

executives had tried to cover it up, leading to obstruction of justice charges. 

The feds had issued target letters to the three executives and had also threatened the 

company with a civil suit for penalties under the Endangered Species Act.  Discussions fell apart, 

resulting in indictments of the executives and a civil suit against the company.  Lou’s firm had 

handled everything up to this point, but the cases had been filed in the Eastern District of North 

Carolina.  The clients needed top counsel who knew the District well.  After searching high and 

low, he gave up and called me. 

THE ENGAGEMENT 

Lou’s email included everything I needed to run a conflicts check, and the check had 

cleared by the time I sat down at my desk.  I called Lou, and he gave me a 20-minute rough 
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sketch of the circumstances and the pending cases.  He then explained that the company and the 

three executives would need local counsel for the criminal cases and for the civil case.  Lou had 

never sat for the North Carolina bar, and no one in his boutique DC firm was admitted to practice 

in the Tarheel State.  So, they either had to retain local counsel or give up the case, and the latter 

was not an option. 

The way Lou described the engagement seemed pretty simple, but it was concerning.  

“We just need someone to basically be a drop box for our pleadings,” he said.  “We’ll handle 

everything, you just need to be a name on the papers, and you’ll earn a pretty good fee while 

you’re at it.  Just sit back and watch, and we’ll get this one done.”  He also said that because it 

was just a “drop box” kind of thing, he thought I should make an appearance on behalf of all four 

clients (the company and its three executives). 

I paused before I spoke.  The last time I recall having a candid conversation with Lou, we 

were at Henderson Street Bar, Clinton was president, and the topic was whether Chris Webber 

could count to three.  I had to lay out some basic rules for him, so I took a deep breath as I 

started to discuss some issues that he and I both needed to consider. 

Questions: 

What should I say about my obligations as local counsel if I accept representation? 

Obligations under RPC 5.5 

North Carolina Rule of Professional Conduct 5.5 allows an out-of-state lawyer to practice 

in the courts in North Carolina only under certain specified circumstances.  The chief restriction 

is that an out-of-state lawyer must associate an attorney licensed in North Carolina. 
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When a North Carolina lawyer is retained as local counsel, there are specific rules that 

must be followed.  The text of the RPC 5.5(c)(4) reads as follows:  

(c) A lawyer admitted to practice in another United States jurisdiction, and not disbarred 

or suspended from practice in any jurisdiction, does not engage in the unauthorized 

practice of law in this jurisdiction if the lawyer’s conduct is in accordance with these 

Rules and: 

 

(4) the lawyer is associated in the matter with a lawyer admitted to practice in this 

jurisdiction who actively participates in the representation and the lawyer is 

admitted pro hac vice or the lawyer’s services are not services for which pro hac 

vice is required. 

 

RPC 5.5(c)(4) (emphasis added). 

Comment 8 to RPC 5.5 further discusses the duties of local counsel.  Comment 8 reads as 

follows: 

Paragraph (c)(4) recognizes that association with a lawyer licensed to practice in North 

Carolina is likely to protect the interests of both clients and the public. The lawyer 

admitted to practice in North Carolina, however, may not serve merely as a conduit for an 

out-of-state lawyer but must actively participate in and share actual responsibility for the 

representation of the client. If the admitted lawyer’s involvement is merely pro forma, 

then both lawyers are subject to discipline under this Rule. 

RPC 5.5(c)(4), Comment 8 (emphasis added). 
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The Eastern District of North Carolina has adopted the North Carolina Revised Rules of 

Professional Conduct and its associated comments as the ethical standards governing the practice 

of law in the District.  Local Civil Rule 83.1(j); Local Criminal Rule 57.1(j); Johnson v. Brock & 

Scott, PLLC, 2012 WL 4483916, *8 (E.D.N.C. Sep. 27, 2012) (unpublished). 

Limitation of Representation Pursuant to RPC 1.2(c) 

Rule of Professional Conduct 1.2(c) contemplates limitation of the scope of 

representation.  That rule reads as follows: 

A lawyer may limit the scope of the representation if the limitation is reasonable under 

the circumstances. 

RPC 1.2(c). 

However, case law applying RPC 5.5 and similar rules do not make it clear whether local 

counsel can indeed limit representation, via R.P.C. 1.2(c) or otherwise, so that local counsel is 

not responsible for all matters in the case.  See Johnson v. Brock & Scott, PLLC, 2012 WL 

4483916, *10-11 (E.D.N.C. Sep. 27, 2012)(collecting cases).   

In Johnson, Judge Fox ruled on a motion to disqualify local counsel for alleged failure to 

participate in the proceedings.  In doing so, the Court discussed two distinct lines of cases 

regarding the duties of local counsel.  Under one line of cases, local counsel’s role can be limited 

and out-of-state counsel may assume primary responsibility for the case.  See, e.g., Macawber 

Eng’g, Inc. v. Robson & Miller, 47 F.3d 253, 257 (8
th

 Cir. 1995).  Under the second line of cases, 

a stricter rule applies, which requires local counsel to participate in the case and supervise out-of-

state attorneys.  See, e.g., Ingemi v. Pelino & Lentz, 866 F. Supp. 156, 162 (D.N.J. 1994).  Based 



6 

 
 

on the facts of Johnson, the Court was able to apply the stricter standard and still conclude that 

disqualification of counsel should not be ordered, but Judge Fox specifically stated that the Court 

was merely assuming the stricter standard applied for the purposes of its analysis.  Therefore, 

there is no controlling case precedent in this District that answers the question of whether local 

counsel may limit the scope of his or her duties. 

However, as we turn back to RPC 5.5 for guidance, and take into consideration the plain 

text of RPC 1.2(c), it would appear that local counsel and out-of-state counsel could set forth 

terms of representation that limit local counsel’s role, so long as the client agrees.  RPC 5.5 and 

its comments require of local counsel (1) actual participation; (2) sharing of actual responsibility 

for the representation; and (3) a role by local counsel that is more than acting as a conduit or in a 

pro forma manner. Considering these requirements and the provisions of RPC 1.2(c), local 

counsel should be able to agree with out-of-state counsel that each lawyer has specific areas of 

responsibility, with the proviso that the client must agree with such allocation of responsibility.  

See RPC 1.2, Comment 6. 

Local Civil Rule 83.1(d) and Local Criminal Rule 57.1(d) 

The District has local rules that specifically contemplate limitation of local counsel’s role 

when he or she appears with an out-of-state lawyer.  Local Civil Rule 83.1(d) reads as follows: 

Litigants in civil actions, except governmental agencies and parties appearing pro se, 

must be represented by at least one member of the bar of this court who shall sign all 

documents filed in this court, including his or her state bar number and fax number in the 

signature block on all pleadings. If an attorney appears solely to bring the litigant in 

compliance with this local rule, he or she shall in each instance designate himself or 
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herself “Local Civil Rule 83.1 Counsel.” In signing the pleading, motion, discovery 

request or other document, counsel certifies that he is an authorized representative for 

communication with the court about the litigation, and the document conforms to the 

practice and procedure of this court. However, counsel does not make the certification 

required by Rule 11 of the Federal Rules of Civil Procedure. Nevertheless, the 

requirements of Rule 11 must be complied with by out-of-state counsel. 

Local Civil Rule 83.1(d). 

Meanwhile, the local criminal rules have a corollary, as stated in Local Criminal Rule 

57.1(d): 

Litigants in criminal actions, except governmental agencies and parties appearing pro se, 

must be represented by at least one member of the bar of this court who shall sign all 

documents filed in this court, including his or her state bar number and fax number in the 

signature block on all pleadings. If an attorney appears solely to bring the litigant in 

compliance with this local rule, he or she shall in each instance designate himself or 

herself "Local Criminal Rule 57.1 Counsel." In signing the pleading, motion, discovery 

request or other document, counsel certifies that he or she is an authorized representative 

for communication with the court about the litigation, and the document conforms to the 

practice and procedure of this court. Signatures in the following form shall be sufficient 

to comply with this local rule. 

Thus, the District’s local rules contemplate that a North Carolina attorney can serve as 

local counsel for the purposes solely of bringing his or her client in compliance with the court’s 

rules. 
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Discussions with Out-of-State Counsel 

Taking into consideration the above authority, and assuming that I would be local counsel 

only in the civil case, I should communicate to Lou the following regarding my role as local 

counsel: 

(1) I cannot serve as a “drop box” for pleadings.  I must actively participate in the 

litigation, share responsibility for the representation, and not act in merely a pro 

forma manner. 

(2) While case law applying RPC 5.5 does not clarify whether I can, as local counsel, 

limit my representation just to certain matters in the case, the better practice is to 

inform the client pursuant to RPC 1.2(c) in writing of specifically what I will and 

will not undertake as local counsel, and I should specify in writing to co-counsel 

those tasks for which I will take responsibility and those for which he will be 

responsible. 

(3) While I do not have specific Rule 11 duties as to pleadings filed, the Court will 

look to me to exercise my “active participation” in the matter to keep the filings 

within the accepted norms in the district.  Local Civil Rule 83.1(d) specifically 

states that my signature on a pleading is a certification that “the document 

conforms to the practice and procedure of this court.”  In other words, while I 

have no obligations as to the substance of the pleading (e.g., evidentiary support, 

warranted by existing law, not for an improper purpose), I must ensure that any 

pleading filed with the Court in the civil case conforms with the Court’s rules. 
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Would my scope of representation and my obligations as local counsel differ if I served as 

local counsel in the criminal case? 

RPCs 1.2(c) and 5.5(c)(4) apply equally in civil and criminal matters, so there would be 

no difference if I undertook criminal representation.  Moreover, the District’s Local Criminal 

Rule 57.1(d) is identical to the Local Civil Rule 83.1(d), except that there is obviously no 

reference to Rule 11 of the Federal Rules of Civil Procedure.  (Note, however, Local Criminal 

Rule 49.1(c) imposes a Rule 11 duty on all attorneys who file electronically in criminal cases.) 

What form of Notice of Appearance is appropriate based upon what I have been asked to do? 

Local Civil Rule 83.1(d) and Local Criminal Rule 57.1(d) contemplate that an attorney 

admitted in the District may enter an appearance as “Local Civil Rule 83.1 Counsel” or “Local 

Criminal Rule 57.1 Counsel.”  In this status, the local attorney of course carries the obligations 

under RPC 5.5, but the purpose of a “83.1 Appearance” or “57.1 Appearance” is “solely to bring 

the litigant in compliance with this local rule.”  Therefore, the attorney should be careful to 

designate this status in the Notice of Appearance and on all subsequent pleadings, if that is the 

role that the attorney has been asked to assume.  In contrast, an attorney who practices in the 

District could be asked to assume a role that is not restricted as contemplated in these local rules.  

In that instance, a general Notice of Appearance would be appropriate, and counsel should not 

mark pleadings with the local counsel designation. 

Under the circumstances, it appears that the client wants me to make an “83.1 

Appearance” as contemplated by the local rules, so a Notice of Appearance in that form would 

be appropriate. 

In this situation, whom can I represent? 
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One significant issue presented by the facts is the prospect that local counsel would 

represent both the company and its executives.  Because there are criminal charges pending, 

local counsel should not represent more than one of the three executives, even in a local counsel 

role.  See RPC 1.7, Comment 23 (“The potential for conflict of interest in representing multiple 

defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent 

more than one codefendant.”).  Moreover, the potential for conflicts between the company and 

its executives is significant, so joint representation should not be undertaken.  Therefore, separate 

counsel for each of the four clients would be necessary. 

What should I communicate to the client about my representation?  And should I use Lou as a 

conduit, or should I require direct client communication? 

Local counsel sometimes has little direct communication with the client relative to out-

of-state counsel.  Out-of-state counsel might request that local counsel route all client 

communications through out-of-state counsel and not have direct communication with the client.  

Out-of-state counsel might even go so far as to sign an engagement letter on behalf of the client. 

Attorneys should bear in mind RPC 1.4, concerning communications with the client, and 

RPC 1.5, concerning fees.  RPC 1.4 lays out the obligations of an attorney regarding 

communications with the client, and the rule contemplates that a lawyer will keep the client 

reasonably informed.  If local counsel is asked only to communicate through out-of-state 

counsel, then at a minimum local counsel should get direct authorization from the client to do so.  

And, if it appears that the client is not being kept informed by out-of-state counsel, local counsel 

has an obligation to inform the client of case matters directly. 

As for signing an engagement letter, RPC 1.5(b) specifically states: 
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When the lawyer has not regularly represented the client, the scope of the representation 

and the basis or rate of the fee and expenses for which the client will be responsible shall 

be communicated to the client, preferably in writing, before or within a reasonable time 

after commencing the representation. 

RPC 1.5(b). 

Lou referred to me a client (the company) that I have never represented before.  

Therefore, I am obligated to communicate the terms of engagement to the client, preferably in 

writing.  If I rely on Lou to sign an engagement letter on behalf of the client, I am relying upon 

him being the client’s agent for the purposes of hiring local counsel.  This may or may not be the 

case, and without facts that would confirm the agency relationship, there is a risk that the client 

is unaware of the engagement.  I should therefore ask the client to sign the engagement letter. 

THE MOTION AND THE BRIEF 

After ironing out the issues about the representation, I located three top criminal attorneys 

to represent the executives, and I agreed to be local counsel on the civil case.  I entered a Notice 

of Appearance pursuant to Local Civil Rule 83.1(d). 

The company’s first move in the civil case was, of course, to file motions to dismiss 

pursuant to Rule 12, coupled with a motion to change venue.  When the deadline to file the 

responsive pleading arrived, I groused because Lou had not been in touch and my calls and 

emails had gone unanswered.  I could only hope that he was getting everything in order.  As I 

mulled over contacting the client directly, I received an email with the “drafts” of the motion, the 

brief, and the supporting declarations.  These actually were the final versions of the filings, and 
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the email contained a one-sentence instruction to file everything immediately under my ECF 

account.  Lou had also sent everything in PDF format, so I could not edit anything before filing. 

I was naturally quite annoyed, but at least I had until midnight to file everything.  When I 

began reviewing the brief, however, I realized that we had big problems.  The chief theory put 

forth in the brief to justify dismissal under Rule 12(b)(6) was that the facts alleged could not 

possibly be true.  There were also big problems with the brief’s style and approach, such as a 

footnote on page 34 of the brief that appeared to question the AUSA’s parentage and 

qualifications as a sentient being.  Having run a total of 45 pages, not including the certificate of 

service, the brief’s only redeeming aspect was that the argument to change venue had a chance 

because the company’s operations at issue were actually located just south of the border in 

Dillon County, South Carolina.  After I had secured the government counsel’s agreement to a 

short extension of time to file the motion and supporting papers, I called Lou to discuss matters. 

Questions: 

As local counsel, what is my specific obligation as it relates to the 45-page brief and its 

content? 

As noted above, Local Civil Rule 83.1(d) absolves local counsel of his or her obligations 

under Rule 11 of Federal Rules of Civil Procedure.  However, the rule specifically requires local 

counsel to certify that “the document conforms to the practice and procedure of this court.”  

Because Local Civil Rule 7.2(e) limits briefs to 30 pages, a 45-page brief obviously does not 

conform to the practice of the Court, and I cannot provide my certification under Local Civil 

Rule 83.1(d).  The stylistic issues also call into question whether I could provide a local counsel 

certification.  There is no written “practice and procedure of this court,” as codified in the local 
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rules, that prohibits name-calling and other such conduct.  However, this is plainly not the 

accepted practice in the District.  See, e.g., Practice Preferences - The Honorable Chief United 

States District Judge James C. Dever, III (“Counsel are cautioned that gamesmanship, 

sandbagging, name-calling, or any other type of behavior unbecoming a member of the bar of 

this court will not be tolerated”); Practice Preferences - The Honorable Senior United States 

District Judge James C. Fox (“Judge Fox is zealously protective of the integrity of the federal 

court and the legal profession. Counsel are cautioned that gamesmanship, sandbagging, name-

calling, or any other type of behavior unbecoming a member of the bar of this court will not be 

tolerated.”); Wallace v. Jim Pattison Corp. 2013 WL 4419424, n. 2 (E.D.N.C. Aug. 14, 2013).  I 

thus could not certify the brief in accordance with Local Civil Rule 83.1(d), and I must advise 

Lou to take the suspect comments out of court pleadings.  I also would advise Lou that including 

such comments makes a brief less effective in this District. 

But what about the argument in support of the 12(b)(6) motion that the allegations of the 

complaint are not true?  Certainly, this is a lousy argument considering the 12(b)(6) standard 

(note that the argument disputes the facts rather than attacking the plausibility of the claims), but 

such an argument might not run afoul of my duty as local counsel.  As noted above, Local Rule 

83.1(d) absolves local counsel of duties under Fed. R. Civ. P. 11, so that local counsel is not 

certifying that the pleading is well-grounded in fact, supported by law, and not for an improper 

purpose.  So, a brief that sets forth a loser of a 12(b)(6) argument does not necessarily implicate 

local counsel’s obligations. 

But what if out-of-state counsel proposes an argument that is so out of bounds that, on its 

face, the argument is spurious and would not advance the client’s case?  In such circumstances, 

local counsel’s duty of competence under RPC 1.1 could be implicated.  RPC 1.1 requires that a 
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lawyer be competent in any matter that he or she handles, and Comment 5 to RPC 1.1. explains 

that “[c]ompetent handling of a particular matter includes inquiry into, and analysis of, the 

factual and legal elements of the problem, and use of methods and procedures meeting the 

standards of competent practitioners.” (emphasis added).  If an argument is so bad that it 

obviously does not benefit the client, then local counsel might not be able to turn a blind eye, 

notwithstanding the fact that local counsel has no obligation under Fed. R. Civ. P. 11. 

Under the circumstances of the brief that was tendered to me, I have to inform Lou that 

the brief simply cannot be filed in its current condition.  The brief must be shortened so that it 

complies with Local Civil Rule 7.2(e), and the commentary about the AUSA’s parentage and 

intelligence simply must be taken out.  I also should discuss the 12(b)(6) argument with out-of-

state counsel, determine if there is some better way to argue that the government has not stated a 

claim, and perhaps insist that out-of-state counsel change the argument.   

THE HEARINGS AND CONFERENCES 

Meanwhile, earlier in the week, I had an opportunity to talk to Myron Hill, who was 

representing the company’s CEO in the criminal matter.  It seemed that the situation on his end 

was a little better, but there were still some concerns. 

Myron explained to me that he had convinced the CEO that the same lawyers 

representing the company should not represent him, so each executive got separate counsel.  

“But, for whatever reason, the CEO wanted both separate DC counsel and me on the case.  So, 

I’m working with one of the $1,000-an-hour defense attorneys inside the Beltway.  She wanted 

me to just be a ‘mail drop,’ but I had to explain to her our rules regarding local counsel.  She 

agreed that I would be more involved than simply being a name on the pleadings, but she wants 
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to appear at all the proceedings just with her team and not with me.  And she has already met 

with the AUSA to discuss the case without even telling me about the meeting.” 

Questions: 

What are Myron’s obligations regarding court appearances in this case? 

Local Criminal Rule 57.1(f) states: “Local counsel shall attend all court proceedings 

unless excused by the court.”  Myron therefore must attend all court proceedings, and he will 

have to inform out-of-state counsel of this requirement.  If this issue cannot be resolved between 

Myron and out-of-state counsel, Myron might have an obligation under RPC 1.4 to communicate 

with the client and inform him that he will have to be at all court proceedings despite out-of-state 

counsel’s position to the contrary. 

Does the answer change regarding meetings with government attorneys? 

The local criminal rules contain no dictates requiring local counsel to be present at 

meetings between out-of-state counsel and lawyers from the US Attorney’s office.  However, in 

the scenario that Myron described, out-of-state counsel has not kept him informed of such 

meetings, and he was not given the opportunity to attend.  So, while there is no local rule 

requiring Myron to attend meetings with government attorneys, there is an overall obligation 

under RPC 5.5 to “actively participate” and avoid “merely pro forma” involvement.  Out-of-state 

counsel’s conduct raises concerns about RPC 5.5, and Myron should discuss this issue with out-

of-state counsel and perhaps with the client. 

How do the local criminal rules compare to local civil rules? 
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Local Civil Rule 83.1(f) is identical to Local Criminal Rule 57.1(f) in that “Local counsel 

shall attend all court proceedings unless excused by the court.”  So, what is a “court proceeding” 

under this rule?  This rule obviously requires local counsel to attend motion hearings and the 

trial, but the rule also can be read to require local counsel to attend court-ordered conferences 

and similar proceedings.  For example, when the parties are ordered to conduct a discovery 

conference under Fed. R. Civ. P. 26(f), local counsel should attend this conference.  See also 

Duke University v. Universal Products, Inc., 2014 WL 3670019, *1 (M.D.N.C. July 24, 2014) 

(unpublished) (Discussing M.D.N.C.’s Local Civil Rule 83.1(d)(2) (local counsel “must be 

present during pretrial conferences, potentially dispositive proceedings, and trial”) in denying 

local counsel’s request to not attend an initial pre-trial conference.) 

But what about depositions?  A deposition of a party is noticed without a subpoena and 

does not involve the court, so it may not be a “court proceeding” under the rule.  But the 

deposition of a third party is secured with a subpoena, which invokes the power of the Court, and 

consequently might be considered a “court proceeding,” even though most attorneys do not think 

of depositions as court proceedings.  Despite this potential gray area, the solution is simple:  The 

parties in their Rule 26(f) report regarding discovery can agree that depositions may be attended 

by either out-of-state or local counsel and seek Court approval of this procedure.  This would 

satisfy Local Rule 83.1(f) because, if the Court orders this procedure to be followed, then local 

counsel is excused from attending depositions.  

Note that in civil cases in this District, the alternative dispute resolution procedures have 

specific rules about attendance at such proceedings, requiring attendance by “[a]t least one (1) 

attorney of record for each represented party.”  Local Alternative Dispute Rule 101.1d(d)(1)(ii); 

101.2(d)(1)(ii).  These more specific rules concerning ADR would appear to modify the more 
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general dictate under Local Civil Rule 83.1(f) that local counsel attend all court proceedings, 

thus allowing out-of-state counsel to participate in court-ordered ADR alone.  Again, any 

confusion regarding applicability of the local rules could be clarified in the Rule 26(f) procedure. 

Regardless of the interpretation of the local rules, the overarching ethical obligation 

under RPC 5.5 controls.  Local counsel’s failure to attend proceedings, whether or not defined as 

“court proceedings” under the local rules, could raise a concern that local counsel is not “actively 

participating” in the representation or that the lawyer’s involvement has been reduced to “merely 

pro forma.”  If any such concern arises, local counsel should attend the proceedings. 

TERMINATING THE REPRESENTATION 

I had convinced Lou to cut down the length of the brief and take out the name-calling, so 

the decision on the motions was better than I expected when I first read the brief.  The Court 

denied the 12(b)(6) motion, which was expected, and it granted the motion to change venue, 

transferring the case to the District of South Carolina.  With the transfer, the case in this District 

would be closed, and my stint as local counsel would end.  All I had to do was wrap up the 

representation and move on. 

Questions: 

What are my obligations to the client, as local counsel, when a case is transferred out of the 

district and I am no longer needed as local counsel? 

Representation in a case ordinarily comes to an end in one of two ways.  Either the 

representation is terminated prior to the conclusion of the case, or the case comes to its natural 

end.  RPC 1.16 governs termination of representation prior to the end of a case and sets the rules 
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for attorneys’ conduct upon termination.  Moreover, Local Civil Rule 83.1(g) and Local Criminal 

Rule 57.1(g) govern withdrawal of appearance as counsel. 

Under the present circumstances, the case has come to its natural end in the District 

because it will be transferred to another federal district where my representation will not be 

needed.  RPC 1.3, regarding diligence, generally addresses a lawyer’s obligations when a case 

comes to an end, as opposed to termination.  Specifically, Comment 4 to RPC 1.3 states: “Unless 

the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to 

conclusion all matters undertaken for a client.”  This rule could be read to mean that whenever a 

case ends, the lawyer has no further obligations at all.  But under the circumstances described in 

this case, the better practice is to provide assistance to out-of-state counsel and local counsel in 

the transferee district as needed.  As a general principle, attorneys retain a residual fiduciary duty 

to former clients even when matters are concluded, and I therefore will be obligated to assist 

with reasonable requests. 

As a matter of good practice, what communication should I send to the client, assuming that 

my firm has no other relationship with the client? 

Many times, a lawyer’s representation of a client ends without the client or the lawyer 

formally, and in writing, acknowledging that the representation has been terminated.  This can be 

a dangerous circumstance for the lawyer, because there may be doubt as to whether the attorney-

client representation actually ended.  And, if the attorney cannot clearly demonstrate that he or 

she no longer represents a client, then that client might be treated as a current client for conflicts-

of-interests purposes under RPC 1.7, rather than a former client under the much less restrictive 

RPC 1.9. 



19 

 
 

Comment 4 to RPC 1.3 offers guidance on this issue: 

If a lawyer’s employment is limited to a specific matter, the relationship terminates when 

the matter has been resolved.  If a lawyer has served a client over a substantial period in a 

variety of matters, the client sometimes may assume that the lawyer will continue to 

serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about 

whether a client-lawyer relationship still exists should be clarified by the lawyer, 

preferably in writing, so that the client will not mistakenly suppose the lawyer is looking 

after the client’s affairs when the lawyer has ceased to do so. 

RPC 1.3, Comment 4. 

As contemplated by Comment 4, representation of a client in a “one-off” situation (i.e. 

handling a single case for the client and no other matter), means that the representation ends 

when the case ends.  Simple, right?  But doubt creeps in quickly if the lawyer fails to 

memorialize in writing that representation has ended.  For example, what if my engagement 

letter in the present case had described the representation as follows: “We are pleased to confirm 

your engagement of our firm to represent the Company in connection with its dispute with the 

federal government regarding alleged violations of the Endangered Species Act.”  This defines 

the scope of representation much more broadly than serving as local counsel in the civil case in 

this District, and consequently, the failure to memorialize in writing that my representation has 

ended leaves doubt as to the status of the attorney-client relationship.  Moreover, cases that have 

analyzed this issue state plainly that the client’s reasonable expectations as to continuing 

representation form the relevant inquiry.  Therefore, if a future conflict of interest issue arose, the 

lawyer’s perspective simply is not material to the inquiry. 
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The better practice is to send a written communication to the client that acknowledges the 

closing of the case and the termination of the attorney-client relationship.  By doing so, I have 

stated clearly the circumstances, and the company at that time becomes a former client of my 

firm. 


