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INTRODUCTION 
 
 
 Companies which are engaged in exports, overseas licensing, foreign investment and 
other types of international operations are subject to a complex array of federal laws which 
regulate international business transactions. When an acquirer purchases such a company, the 
acquirer often steps into the target company's shoes and become subject to these laws.  Due to 
the severe civil and often criminal liabilities associated with these laws, they create a significant 
burden and legal risk for the acquiring company.  All too often, acquirers are unaware of the 
presence of these laws until it is too late.   
 
 The purpose of this Memorandum is to help companies understand the risks and legal 
obligations which arise under the U.S. export control laws in the acquisition process.  It will 
discuss how to conduct a due diligence review of target companies under U.S. export laws and 
steps to take to reduce liability in purchasing companies which are subject to these laws.  Since 
even the smallest of companies are now often involved in some form of international business, 
these issues will most likely arise in a significant number of acquisitions.  Such issues will be 
particularly important in industries which are subject to a high level of regulation under the 
export control laws such as the technology, computer, software, telecommunications, electronics, 
energy, defense, chemical and government contracts industries.  These issues will be of 
importance to acquirers, target companies and merger parties alike. 
 

There are over twenty-nine federal statutes and regulations which address exports.  (A 
partial listing of these statutes and regulations is set forth below as Appendix A.)  (Such laws are 
hereinafter collectively referred to as the "Export Control Laws.")  The purpose of these laws is 
to control exports and re-exports for purposes of national security, foreign policy, short supply, 
reduction of nuclear proliferation, limitation of chemical or biological warfare, antiterrorism, 
crime control, enforcement of economic embargoes, compliance with United Nations resolutions 
and other purposes.  These laws apply to both the export of tangible products as well as the 
export of technology, technical data, software, trade secrets and similar types of information. 
These programs are administered on an uncoordinated basis by at least 16 federal agencies.  
Sanctions for violations include civil and criminal penalties - criminal sanctions are often 
imposed on both corporate defendants as well as officers, directors and employees of the 
corporation in their personal capacities.  

 
The principal federal authorities for export controls are: (i) the Export Administration 

Regulations; (ii) the Arms Export Control Act; and (iii) various embargoes administered by the 
Office of Foreign Assets Control (“OFAC”) under the U.S. Sanctions Programs.  In addition, 
there are numerous other federal statutes which address the export of specific products or are in 
the context of specialized industries such as transportation, vessels and watercraft, chemicals and 
hazardous materials, electric power, narcotics and dangerous drugs, agriculture and endangered 
fish and wildlife.  A listing of these statutes and regulations is set forth below as Appendix A. 
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II. EXPORT CONTROL DUE DILIGENCE REVIEW IN M&A TRANSACTIONS 
 
 In preparation for an acquisition, the buyer customarily conducts a review of the target 
company to assess any risks or liabilities which may be associated therewith.  If the target 
company engages in any international operations, such review should include a thorough due 
diligence investigation for potential liabilities under the Export Control Laws.  Such review 
should be conducted for targets which are both U.S. and foreign companies.  In the event the 
target has committed an export violation, this could result in significant post-closing liabilities 
for the acquiror as well as the possibility of the acquiror purchasing a company with ongoing 
legal violations.  If the buyer identifies legal violations in its review, it has a number of options 
depending upon the severity of the problem including: (i) adjustment of the purchase price; (ii) 
restructuring the transaction (often from a stock purchase to an asset purchase) to attempt to 
protect from successor liability; (iii) postponement of the transaction until the legal violation is 
resolved; and (iv) the termination of the transaction.  (But see the discussion of successor 
liability in the Sigma-Aldrich case in Section VI below.)  (If a violation is discovered after the 
closing, see Section V. below.)  The following is a checklist of items to be reviewed as part of a 
due diligence investigation under the Export Control Laws. 
 

A. Due Diligence Under the Export Administration Regulations 
 

1. Commerce Control List.  Are any of the target's products listed on the 
Commerce Control List (15 C.F.R. Part 774, Supplement No. 1)?  Note 
that items on the CCL include products listed thereon as well as software 
used in such products and technology related to such products.  If yes, 
conduct a review to determine if appropriate export licenses and re-export 
authorizations have been obtained, if such licenses are in force and if 
conditions thereof have been complied with. 

 
2. Re-exports and Foreign Products Based Upon U.S.-Origin Components or 

Technology.  If applicable, have appropriate re-export authorizations been 
obtained and the conditions therein complied with?  If foreign-made 
products incorporate U.S. components or are based upon U.S.-origin 
technology, have the appropriate license or re-export authority been 
obtained and conditions complied with?  

 
3. Information Exports.  Note that an "export" of software or technology 

occurs when: (i) the items are physically transferred out of the U.S.; (ii) a 
U.S. person travels abroad and releases them through speech, 
demonstration or other transfer; (iii) a foreign person travels to the U.S. 
and obtains access to them; and (iv) through electronic transmission such 
as e-mail, fax, telephone call or posting in a computer network system, 
intranet or other system to which foreign persons have access.  Have 
restricted item of software or technology been transferred to foreign 
parties through such means?  Through faxes, e-mails?  Training manuals, 
seminars, foreign training sessions?  Posted on website or computer 
network? 
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4. Foreign Employees and Deemed Exports.  Have the target company's 

foreign employees had access to CCL-listed products, software or 
technology or items subject to End-Use controls in the target company's 
facilities in the U.S.?  This includes both foreign employees in the target's 
foreign offices as well as foreign employees in its U.S. offices.  Does the 
target have a program for dealing with deemed exports and foreign 
employees? 

 
5. Joint Venture Partners, Distributions, Sub-Contractors.  Have any of the 

target company's foreign joint venture partners, distributors, 
subcontractors, vendors or similar parties had access to any products, 
technologies or software listed on the CCL or subject to End-Use 
controls? 

 
6. End-Use and End-User Based Controls.  Does the target export any 

products, software, technology which are used in any of the Prohibited 
End-Uses set forth at 15 C.F.R. Part 744?  Are any of the company's 
products  used in any of such Prohibited End-Uses?  If yes, have 
appropriate export licenses and re-export authority been obtained and 
conditions therein complied with related to such exports?  Does the target 
have a proper system in place to screen for questionable destinations, end-
users, diversions?  Does the target check all consignees for parties listed at 
15 C.F.R. Part 744, Schedule 4? 

 
7. End-Use Based Prohibited Services.  Does the target perform any services 

which could be used in support of the Prohibited End-Uses listed above?  
Such services could include transportation services, engineering services, 
financial services, computer/data processing services, etc.  If yes, have 
appropriate export licenses been obtained and all conditions set forth 
therein complied with? 

 
8. Commerce Department Sanctions.  The EARs provide embargoes 

applicable to U.S. companies which prohibit conducting exports with the 
countries listed at 15 C.F.R. Part 746 including Iran, Iraq, N. Korea, Cuba, 
Rwanda and Syria (these are separate from the U.S. Sanctions Programs 
administered by OFAC.)   Has the target company conducted any export 
or re-export transactions involving such sanctioned countries? 

 
9. Denied Persons List.  Part 764 of the EARs prohibits U.S. persons from 

engaging in export activities with parties on the Denied Persons List,  15 
C.F.R. Part 764 Schedule No. 2.  Has the target company conducted any 
transactions with parties on this list?  (Note that these prohibitions pertain 
to all export transactions, not just exports of items listed on the CCL.) 
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10. Recordkeeping Requirements.  15 C.F.R. Part 762 sets forth the 
requirement that parties maintain records of all export documents for five 
years.  The definition of the term "records" is quite broad and includes all 
contracts, correspondence, proposals, specifications, shipping documents 
and export control documents.  Has the target company maintained copies 
of the requisite export documents for a five-year period? Note that this 
prohibition applies to all export transactions and not just exports of items 
listed on the CCL. 

 
11. Export Clearance Procedures.  Has the exporter complied with all of the 

requisite export clearance procedures set forth at 15 C.F.R. Part 758 
including filing Shipper's Export Declarations, delivery verification 
documents, use of destination control statements, etc.?  (Note that certain 
export clearance documents such as Shipper's Export Declarations are 
required to be filed with all export transactions, not just those related to 
items listed on the CCL.)  Is there any indication that any of such 
documents contain false, inaccurate or misleading information?  

 
12. Export Due Diligence.  Does the company have a systematic process for 

due diligence for export transactions, compliance with "know your 
customer" guidelines, screening for questionable circumstances or parties, 
etc.?  Have any questionable transactions been identified pursuant to this 
process? 

 
13. Export Compliance Program.  Does the company have a systematic 

Compliance Program for compliance with export control laws?  Was it 
utilized? 

 
14. Export Violations; Evidence of Violations.  Had the company been 

charged with, subject to an investigation regarding, or convicted of any 
export control violations?  Has the company been the subject of any export 
sanctions or denial of exporting privileges?  Had any potential or 
suspected violations been reported within the company under the 
company's internal compliance program or otherwise?  What was the 
outcome of such incidents?  Is there any evidence of potential diversion, 
evasion, shipment of products in contravention of export control 
documents? 

 
15. High Risk Countries.  Has the company been involved in significant levels 

of exports to the "high risk" countries such as China, Russia, India, 
Pakistan, etc.?  (See 15 C.F.R. Part 738 Supplement No. 1.)  If yes, extra 
care should be utilized in reviewing transactions with these countries due 
to the higher levels of risk and potential liability.  

 
16. Computer System.  Does the company store any software or technology 

which are listed on the CCL as electronic records in the company's 
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computer system (including in the form of documents, data files, 
drawings, spreadsheets)?  Are foreign nationals (including company 
employees) permitted to have access to such files?  Have adequate 
controls been put in place to restrict foreign nationals from having access 
to such items? 

 
 
 B. Due Diligence Under the International Traffic In Arms Regulations. 
 

1. U.S. Munitions List.  Are any of the target's products which are exported 
listed on the U.S. Munitions List?  Note that items on the CCL include 
products listed thereon as well as software used in such products and 
technology related to such products.  If yes, conduct a review to determine 
if appropriate export licenses and re-export authorizations have been 
obtained, if such licenses are in force and if conditions thereof have been 
complied with. 

 
2. Re-exports and Foreign Products Based Upon U.S.-Origin Components or 

Technology.  If applicable, have appropriate re-export authorizations been 
obtained and the conditions therein complied with?  If foreign-made 
products incorporate U.S. components or are based upon U.S.-origin 
technology, have the appropriate license or re-export authority been 
obtained and conditions complied with?  

 
3. Exports of Technology and Software.  Note that the export of technical 

data and software related to items on the Munitions List must be licensed 
by DTC and require use of an export license or Technical Assistance 
Agreement approved by DTC.  The "export" of software or technology 
occurs when: (i) the items are physically transferred out of the U.S.; (ii) a 
U.S. person travels abroad and releases them through speech, 
demonstration or other transfer; (iii) a foreign person travels to the U.S. 
and obtains access to them; and (iv) through electronic transmission such 
as e-mail, fax, telephone call or posting in a computer network, intranet or 
other system to which foreign persons have access.  Have software or 
technology related to items on the Munitions List been transferred to 
foreign parties through such means?  Through faxes, e-mails?  Training 
manuals, seminars, foreign training sessions?  Posted on website or 
computer network?  Have Technical Assistance Agreements been used for 
such transfers which have been approved by DTC?  Is the target company 
operating in compliance with such agreements? 

 
4. Foreign Employees and Deemed Exports.  Have the target company's 

foreign employees had access to products, software or technology on the 
Munitions List in the target company's facilities in the U.S.?  This includes 
both foreign employees in the target's foreign offices as well as foreign 
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employees in its U.S. offices.  Does the target have a program for dealing 
with deemed exports and foreign employees? 

 
5. Joint Venture Partners, Distributions, Sub-Contractors.  Have any of the 

target company's foreign joint venture partners, distributors, 
subcontractors, vendors or similar parties had access to any products, 
technologies or software listed on the Munitions List? 

 
6. Defense Services.  Does the target company perform services for foreign 

parties related to items on the Munitions List?  If yes, have appropriate 
approvals been issued by DTC to perform such services and are the 
company's operations in compliance with such approvals? 

 
7. Registration As Munitions Manufacturer.  Is the target company required 

to register as a Munitions Manufacturer?  If yes, has it filed such 
registration, is such registration current and was all information submitted 
in support of such registration accurate and complete? 

 
8. Debarred Parties List.  Has the target company been identified as a 

Debarred Party pursuant to 22 C.F.R. § 127.7? 
 
9. Recordkeeping Requirements.  22 C.F.R. § 130.14 sets forth the 

requirement that parties maintain records related to exports of items on the 
Munitions List for five years.  Has the target company maintained copies 
of the requisite export documents for such five year period?  

 
10. Export Clearance Procedures.  Has the exporter complied with all of the 

requisite export clearance procedures set forth at 22 C.F.R. Part 123?  Is 
there any indication that any documents filed thereunder contain false, 
inaccurate or misleading information?  

 
11. Political Contributions, Fees and Commissions.  22 C.F.R. Part 130 sets 

forth certain prohibitions or limitations on parties operating under DTC 
licenses with respect to making political contributions and paying fees and 
commissions.  Has the target company complied with such provisions, 
including all recordkeeping and reporting requirements? 

 
12. Brokers.  Parties which serve as sales representatives for the sale or 

transfer of products, software or technology on the Munitions List are 
required to register with DTC.   Is the target company required to register 
with DTC as a munitions broker?  Is such registration current and is the 
target company operating in compliance with the provisions of such 
registration? 

 
13. Export Due Diligence.  Does the company have a systematic process for 

due diligence for export transactions, compliance with "know your 
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customer" guidelines, screening for questionable circumstances or parties, 
etc.? 

 
14. Export Compliance Program.  Does the company have a systematic 

Compliance Program for compliance with export control laws?  Was it 
utilized? 

 
15. Export Violations; Evidence of Violations.  Had the company been 

charged with, subject to an investigation regarding, or convicted of any 
export control violations?  Has the company been the subject of any export 
sanctions or denials of exporting privileges?  Had any potential or 
suspected violations been reported within the company under the 
company's internal compliance program or otherwise?  What were the 
outcomes of such incidents?  Is there any evidence of potential diversion, 
evasion, shipment of products in contravention of export control 
documents? 

 
 

 C. Due Diligence Under the U.S. Sanctions Laws.   
 

1. Business With Countries Subject to Comprehensive Sanctions Programs.  
Does the target company conduct any business involving countries which 
are subject to comprehensive U.S. sanctions programs (such as Iran, Cuba 
or N. Korea)?  Does it sell any products to such countries, have operations 
in such countries, license software to such countries, engage in any 
financial transactions involving such countries?    Note that while it is 
uncommon for U.S. companies to conduct business with such countries, it 
is common for foreign companies to do so and hence this question is 
important if the target is a foreign company or if the target company has 
foreign subsidiaries. 

 
2. Other OFAC Sanctions Programs.  Does the target company conduct 

business operations that violate other OFAC sanctions programs set forth 
at 31 C.F.R. Chapter V? 

 
3. Specially Designated Nationals.  Has the target company conducted 

business with any parties set forth on the OFAC list of Specially 
Designated Nationals or other OFAC Entities Lists set forth at 31 C.F.R. 
Chapter V?  Are any of the principals, officers, directors, of the target 
company set forth on such lists? 

 
 
 D. Due Diligence Under Other Export Statutes.   
 

1. Specially Restricted Exports.  Does the target company export any of the 
following products:  pharmaceuticals, nuclear products, ships and maritime products, 
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toxic substances, chemicals, electric power, endangered species?  If yes, the company 
may be subject to additional export restriction as set forth on Appendix A hereto. 

 
 
III. EXECUTING THE TRANSACTION 
 
 Once the due diligence process is completed, the parties will proceed to execute the 
transaction.  Acquisition transactions may trigger requirements under the Export Control Laws in 
a number of instances, especially if the target company is engaged in business which is regulated 
under the Export Control Laws or if the acquirer or target company is a foreign entity.  The 
impact of such laws will often vary depending upon how the transaction is structured, i.e. as a 
stock purchase, asset purchase, merger, reverse merger, reverse B merger, etc.  The following 
will highlight instances in which Export Control Law issues arise in executing M&A transactions 
and recommendations for complying with such laws. 
 
 
 A. Issues Under Export Administration Regulations. 

 
1. Acquisition of U.S. Target By Foreign Company.  Export control issues 

may arise if the U.S. target company is engaged in a business which 
involves the manufacturer and/or export of items listed on the CCL or 
subject to End-Use based controls and is acquired by a foreign company.  
The regulatory requirements in such a transaction will vary depending 
upon the facts involved.  If the acquisition is structured as the purchase of 
stock and the U.S. entity remains intact, Commerce will most likely 
consider the acquired entity to be a U.S. corporation (especially if the 
officers and directors continue to be U.S. persons) and will most likely not 
impose special licensing requirements.  If the transaction is structured as a 
sale of assets to the foreign entity, however, special export licensing 
approval may be required by Commerce to permit the foreign entity to 
become engaged in business activities which are subject to the export 
licensing process or if the foreign acquiring company will be transferring 
assets out of the United States.  The DOC response will vary, of course, 
depending upon the products involved and the foreign country of the new 
owner.  Buyers from high risk countries (such as the People's Republic of 
China, India or Pakistan) will receive a higher level of scrutiny than 
Wassenaar countries.  In either structure, care must be used that if foreign 
nationals from the buyer have access to technology or software which is 
listed on the CCL or subject to End-Used based export controls, export 
licenses may be required under 15 C.F.R. § 734.2(b)(d)(ii) and other 
applicable export control requirements complied with. 

 
2. Export Licenses for Transfers of Certain Assets to Foreign Buyers.  A 

separate issue arises if in the transaction the seller sells certain assets to a 
foreign buyer which are listed on the CCL or subject to End-Use based 
controls. For example, if the target company owns high-powered 
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computers, and the target is sold to a foreign corporation in a country to 
which the export of such computers would require an export license, 
export licensing issues may arise.  If such asset are located in the U.S. and 
after the sale of the company (either through stock purchase or asset 
purchase) such assets remain in the U.S., this would not constitute an 
export of the computer and an export license would most likely not be 
required for such sale.  If the assets are moved out of the U.S. as part of 
the transaction or at a later time, however, a license would be required.  In 
either case, if foreign national employees of the acquirer obtained access 
to software or technology subject to export restrictions, a deemed export 
will have occurred and an export license would most likely be required. 

 
3. Export Licenses For Transfers of Certain Assets to Foreign Buyers – 

Assets Outside the U.S.  Assume the same set of facts as above, however 
the high powered computers are in a foreign subsidiary of the target 
company (e.g., in England).  Assume further that the seller sells ownership 
of such computers to a corporation based in China, either thorough the 
sale of stock or the sale of assets.  We are not aware of any DOC opinions 
regarding how this transaction will be treated, but the prudent course of 
action would be to obtain re-export approval for the transfer of the 
computers and related software and technology to the Chinese company. 

 
4. Assignment of Export Licenses.  The issue may arise as to whether export 

licenses issued to the target company can be assigned to a buyer in an 
acquisition.  The Department of Commerce usually does not permit the 
transfer of export licenses without DOC review and consent.  If the 
acquisition is structured as the sale of the stock, the licenses typically will 
remain with the entity being sold and the transfer of export licenses will 
not be required.  If on the other hand the acquisition is structured as the 
sale of assets, such transfer will be required.  In such instances the parties 
will most likely be required to seek Commerce approval of such transfer 
or the issuance of new licenses to the purchaser.  The procedure for 
obtaining Commerce approval of transfer of export licenses is set forth at 
15 C.F.R. § 750.10.   In the event the purchaser is a foreign corporation, 
this may present special issues as discussed in Section III A. 1. and 2. 
above. 

 
 
 B. Transactions Involving Munitions List Items. 
 

1. Amendments of Registration Statement As a Result of Merger or 
Acquisition.  The State Department has specific procedures for the transfer 
of agreements (Technical Assistance Agreements, Manufacturing License 
Agreements and Warehouse and Distribution Agreements) and export 
licenses issued by the Directorate of Defense Trade Controls (“DTC”) and 
the amendment of munitions manufacturer registrations in connection with 
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merger and acquisition transactions.  Such requirements are addressed at 
22 CFR Part 122 and by internal DTC procedures.  It should be noted that 
since internal DTC procedures are amended from time to time, they must 
be verified based upon the facts of the particular transaction in question at 
the time of the transaction.   

 
(a) Notification of Acquisitions or Mergers To DTC.  22 CFR 

§122.4(a)(2) provides that for companies that are registered as U.S. 
munitions manufacturers, in the event of a change in information 
in a company’s Statement of Registration as a result of an 
acquisition, divestiture or merger, the party must provide notice of 
such event to DTC.  In addition, 22 CFR §122.4(c) provides that 
new entities formed when a registrant merges with another 
company or acquires, or is acquired by, another company are 
required to submit to DTC amendments to all licenses and 
agreements to change the name of the party to those licenses or 
agreements.   

 
(b) Amendments To Registration Code or Name Change Only.  

Amendments to existing agreements due to mergers and 
acquisitions that simple require a change in registration code 
and/or name of the party to the agreement are made by submission 
of “General Correspondence” to DTC pursuant to Section 12.2 of 
the “Guidelines For Preparing Agreements” promulgated by DTC 
(the “Guidelines”).  Upon receipt of the Notification Letter from 
DTC authorizing the submission of replacement licenses and 
novated agreements, the Company must submit to DTC copies of 
executed amendments for novations within sixty days.  See 
Guidelines, Section 12.2. 

 
(c) Amendments Beyond Changes To the Registration Code or Name 

Change.  In the event amendments are required to agreements 
resulting from mergers and acquisitions beyond the change in 
registration code or the name of the party, the company is required 
to submit the proposed amendment for the specific agreement in 
accordance with 22 C.F.R. §124.1(c) and Section 6.0 of the 
Guidelines.  The procedure for submission of such amendments is 
set forth in Guidelines Section 12.2 (b).  A copy of the flow chart 
setting forth the procedures for submission of amendment notices 
and amended agreements is set forth in Appendix C of the 
Guidelines. 

 
2. Acquisition of U.S. Target By Foreign Company.  A special set of issues 

will arise if a U.S. company which is registered with DTC as a munitions 
manufacturer or otherwise engaged in business which requires DTC 
license authority is acquired by a foreign buyer.  In such instances the 
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parties will most likely be required to obtain approval of certain elements 
of the transaction by DTC.  A registrant must notify DTC at least sixty 
days in advance of any intended sale or transfer to a foreign person of 
ownership or control of the registrant or any entity thereof.  See 22 C.F.R. 
§122.4(b). 

 
 C. Transactions With Parties on The Entities Lists 
 

1. Parties on OFAC Entities Lists.  U.S. persons are prohibited from entering 
transactions with parties set forth on the OFAC Specially Designated 
Nationals Lists set forth at 31 C.F.R. Chapter V.  U.S. persons should 
conduct a due diligence review and verify that the other parties involved in 
the acquisition transaction are not set forth on such list. 

 
2. Parties on DOC Denied Persons List and Entity List.  U.S. persons are 

prohibited from entering export transactions with parties set forth on the 
Department of Commerce Denied Persons List set forth at 15 C.F.R. Part 
764, Supplement 2, and its Entity List set forth at 15 C.F.R. Part 744, 
Supplement 4.  U.S. persons should conduct a due diligence review and 
verify that the other parties involved in the acquisition transaction are not 
set forth on such lists. 

 
 
 D. Transactions With Countries Subject to U.S. Sanctions Programs. 
 

1. Countries Subject To Embargoes.  In conducting the acquisition, 
divestiture or merger transaction, U.S. persons should refrain from dealing 
with any parties in the countries subject to comprehensive U.S. sanctions 
unless specific export licenses are issued by OFAC.  (See Section I. B. 
above.) 

 
E. Coordination With CFIUS Filings.   
 

1. Committee On Foreign Investment In the United States.  In certain 
transactions the parties may elect to file for review with the Committee on 
Foreign Investment in the United States (“CFIUS”).  CFIUS filings 
typically require the submission of detailed information about the business 
operations of the jointly-filing companies, including information which 
describes whether the companies will be subject to the Export Control 
Laws.  CFIUS filings are routinely circulated by the CFIUS staff to the 
CFIUS member agencies, including the Bureau of Industry and Security, 
DTC and OFAC – if any information in the CFIUS filings describes 
activities which are regulated under the Export Control Laws, these 
agencies will have notice of such activities.  For example, if the CFIUS 
filing describes business activities which require registration with DTC by 
one of the submitting companies and the company has not registered (or 
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its registration has expired), DTC will receive notice of this violation 
through the CFIUS filing and such notice could trigger an investigation or 
enforcement action by DTC.  Parties should carefully coordinate their 
CFIUS filings and export control compliance activities to assure that they 
do not submit information which provides notice to the export regulatory 
agencies of potential violations. 

 
 
IV. POST ACQUISITION ISSUES 
 
 
 A. Deemed Exports – Foreign Target Company.   

 
1. Post Acquisition Integration.  After an acquisition, it is common to 

integrate the employees and operations of the target company into the 
operations of the acquirer.  In doing so, parties must use care that if the 
parent company manufactures or sells products that are on the CCL, 
subject to End-Use Controls, on the U.S. Munitions List, or otherwise 
subject to the Export Control Laws, foreign employees will not be 
permitted to have access to such items without obtaining requisite export 
licenses.  The acquirer should establish an internal system to address the 
"deemed exports" to foreign national employees. 

 
2. Examples of Transfers.  Transfers of restricted software and technology to 

foreign national employees can occur in numerous ways including 
through: (i) sharing technology, designs, know-how, trade secrets, etc. 
with such parties; (ii) having such parties come to the U.S. and have 
access to the restricted items at the company's facilities; (iii) bringing 
restricted items abroad and permitting foreign employees to have access to 
them; (iv) providing foreign employees access to computer systems if 
restricted items are stored in such systems. 

 
 
 B. Deemed Exports – Foreign Company Acquirer. 
 

1. Post Acquisition Integration.  A similar issue exists if a foreign company 
acquires a U.S. target company which is engaged in business activities 
which require export licenses.  In such cases, it is common for 
management of the acquirer to come to the United States and inspect the 
operations of the acquired company in the effort to integrate the two 
enterprises.  If the U.S. company has items which are listed on the CCL, 
subject to End-Use Controls, listed on the U.S. Munitions List or 
otherwise subject to the Export Control Laws, export licenses may be 
required in order for foreign national management or employees to obtain 
access to such items.  
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2. Examples of Transfers.  Transfers of restricted items to foreign nationals 
can occur in a variety of ways as set forth in Section IV. A. 2. above. 

 
 
 C. Termination of Business With Embargoed Countries.   
 

1. Cessation of Contracts.  If the acquired company is a foreign entity which 
had previously conducted business with countries subject to U.S. 
Sanctions or with parties listed on the OFAC Entities Lists, such business 
must be terminated upon the consummation of the acquisition. 

 
 
 D. Adoption of Export Compliance Program. 
 

1. Compliance System.  If the target company does not have an export 
compliance program, one should be adopted after the acquisition.  If the 
target company has a compliance system already in place, this should be 
integrated with the compliance program of the parent company.  (A 
detailed listing of items to be included in an export compliance program is 
available from the author.) 

 
 
 E. Discovery of an Export Violation.   
 

1. Post-Closing Discovery.  The procedure for dealing with the discovery of 
an export violation within the target company after the consummation of 
the acquisition is discussed in Section V. below. 

 
 
V. IF AN EXPORT VIOLATION IS DISCOVERED 
 
 If a company has concluded an acquisition and discovers a violation of the Export 
Control Laws after the closing, it has a number of options available to it based upon whether the 
violation had occurred in the past and is concluded or if it is an ongoing violation.  Actions to be 
taken in these instances include the following. 
 
 

A. Ongoing Violations.  The following steps should be taken if an ongoing violation 
of an Export Control Law is discovered.   

 
1. Cessation of Illegal Activity.  The activity giving rise to the illegal activity 

should be stopped immediately.   
 
2. Internal Investigation.  It is common in the discovery of export violations 

for the company to conduct an internal investigation to assess the facts of 
the violation, the potential legal exposure to the company and steps to take 
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for the company's legal defense.  It is imperative that such investigations 
be structured so that the results become covered under the attorney/client 
privilege.   

 
3. Reporting of Past Violations.  Many of the Export Control Laws do not set 

forth any obligations to report past violations provided that they are no 
longer occurring, however the facts of each violation and the specific 
regulation in question must be reviewed carefully to verify this.   

 
4. Voluntary Disclosure.  The company should consider the merits of 

voluntary disclosure to the Commerce Department or other applicable 
agencies to mitigate compliance penalties. 

 
5. Consider Action For Breach of Contract.  Most stock purchase and asset 

purchase agreements require the seller to warrant and represent that the 
business of the target company has been conducted in compliance with all 
laws and regulations applicable to it.  If a violation of the Export Control 
Laws has been committed by the target company prior to the acquisition, 
this may constitute a breach of such warranty by the seller which would be 
actionable by the buyer.  The acquirer should consider the merits of 
seeking indemnification from the seller or bringing a breach of contract 
action to recoup any damages it may incur as a result of such violation. 

 
6. Compliance Program.  The company should immediately put in place a 

formalized Export Compliance Program so that the violations do not occur 
again. 

 
 

B. Past Violations.  If a violation is not ongoing and occurred prior to closing, the 
liability to the acquirer will depend upon a number of factors including the factual 
circumstances and the structure of the acquisition.  If the acquisition was 
structured as a purchase of assets, a strong argument can be made that the acquirer 
would not be liable for export violations since it was not the owner of the assets at 
the time of the violation (but see the discussion of the Sigma-Aldrich case in 
Section VI below).  Individuals who are involved in such violation who are 
employed by the new company, however, may be liable for their earlier actions.  
If the acquisition was structured as a purchase of stock, if the corporation 
continues in existence after the acquisition it will be liable for earlier violations 
despite its new owners.  In such instances, the acquirer should consider the 
following steps: 

 
1. Conduct Internal Investigation.  It is common in the discovery of export 

violations for the company to conduct an internal investigation to assess 
the facts of the violation, the potential legal exposure to the company and 
steps to take for the company's legal defense.  It is imperative that such 
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investigations be structured so that the results become covered under the 
attorney/client privilege. 

 
2. Reporting of Past Violations.  Many of the Export Control Laws do not set 

forth any obligations to report past violations provided that they are no 
longer occurring, however the facts of each violation and the specific 
regulation in question must be reviewed carefully to verify this. 

 
3. Voluntary Disclosure.  The company should consider the merits of 

voluntary disclosure to the Commerce Department or other applicable 
agencies to mitigate compliance penalties. 

 
4. Consider Action For Breach of Contract.  Most stock purchase and asset 

purchase agreements require the seller to warrant and represent that the 
business of the target company has been conducted in compliance with all 
laws and regulations applicable to it.  If a violation of the Export Control 
Laws has been committed by the target company prior to the acquisition, 
this may constitute a breach of such warranty by the seller which would be 
actionable by the buyer.  The acquirer should consider the merits of 
seeking indemnification from the seller or bringing a breach of contract 
action to recoup any damages it may incur as a result of such violation. 

 
5. Compliance Program.  The company should immediately put in place a 

formalized Export Compliance Program so that the violations do not occur 
again. 

 
VI. THE SIGMA-ALDRICH CASE – SUCCESSOR LIABILITY FOR EXPORT 

VIOLATIONS 
 

A far-reaching case was decided which holds that an acquirer of a company can be liable 
for the export control violations of the target company for violations which occurred prior to the 
acquisition.  This is even though the acquisition was structured as the purchase of assets rather 
than the purchase of stock.  This case expands the principle of “successor liability” to the area of 
international business compliance and increases corporate risk in this area.  This is an important 
case for any firms acquiring target companies which are involved in international business 
activities. 

 
A. Facts.  The case, In the Matter of Sigma-Aldrich Business Holdings, Inc., was an 

enforcement action initiated by the Bureau of Industry and Security (“BIS”) (formerly the 
Bureau of Export Administration) for violations of the Export Administration Regulations.  BIS 
alleged that Research Biochemicals Limited Partnership (“RBLP”) had exported tetrodotoxin 
citrate without obtaining required export licenses.  After the time in which the alleged illegal 
actions occurred, RBLP sold its business to Sigma-Aldrich Corporation of St. Louis, Missouri 
(“Sigma-Aldrich”).  The transaction was structured as the sale of assets rather than a sale of 
stock. 
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 After the acquisition was concluded, BIS initiated an enforcement action against 
Sigma-Aldrich, alleging violations of the Export Administration Regulations for (i) exporting 
goods without obtaining required export licenses; (ii) making false or misleading statements; and 
(iii) violating export recordkeeping requirements.  BIS claimed that Sigma-Aldrich was liable for 
the export control violations that RBLP had committed in Sigma-Aldrich’s capacity as successor 
in interest to RBLP, as well as for violations which it had committed on its own. 

 
B. Case Holding.  The administrative law judge ruled that Sigma-Aldrich was liable 

for the illegal actions previously committed by RBLP.  This decision was based upon the 
principle of “successor liability.”  Under this principle, the acquiring company is responsible for 
the liabilities of the target due to the “substantial continuity” of the target company’s people, 
products and business.  This is even though the acquisition was structured as a sale of assets 
rather than a sale of stock.  The ALJ wrote: 

 
Successor liability can be applied under the export control regulations.  First, the 

International Emergency Economic Powers Act (IEEPA) imposes liability on any 
“person” who commits a violation.… Under the federal rules of statutory construction, 
the term “person” includes “corporations, companies, association, firms, partnerships, 
societies and joint stock companies, as well as individuals.”  1 USC §1.  The federal rules 
of statutory construction further inform us that when “company” or “association” are 
used in reference to a corporation, they shall be deemed to include successors and 
assigns.  See 1 USC § 5.…In addition, the export regulations evince a clear intent to 
apply their remedies beyond just the “persons” who commit violations.… The intent to 
apply remedies to successors is reflected in the provision governing “related persons,” 
which states in part that orders affecting export privileges may be applied “not only to the 
respondent, but also to other persons then or thereafter related to the respondent by 
ownership, control, position of responsibility, affiliation, or other connection in the 
conduct of trade or business.”  See, 15 CFR § 766.23(a).  As such, both the language and 
intent of the IEEPA and EAR strongly suggest that “successors” should not be excluded 
from liability. 
 
The case settled shortly after the issuance of the decision and Sigma-Aldrich agreed to 

pay a $1.76 million penalty. 
 
C. Impact on Companies Conducting Acquisitions.  This case presents far-reaching 

consequences in acquisition transactions.  When a target company is involved in international 
business activities, it is subject to a broad array of federal laws that regulate international 
business transactions.  When an acquirer purchases the company, it often steps into the shoes of 
the target and becomes subject to these laws.  If the target has violations under these laws, the 
acquirer can take on these liabilities.  This creates significant risk for the acquirer since sanctions 
under these laws include severe civil penalties and criminal penalties of up to 20 years 
imprisonment. 

 
Previously, if the acquirer structured the transaction as a purchase of assets, it could often 

insulate itself from the liabilities of the target unless they were specifically assumed.  Under the 
Sigma-Aldrich case, BIS has announced that it will prosecute companies for the export control 
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violations of companies they acquire regardless of how the transaction is structured.  Successor 
liability in acquisitions previously existed in only a few narrow instances involving liabilities 
under environmental and labor laws.  Sigma-Aldrich expands this exception. 

 
As a result of this case, acquirers will need to modify their defensive procedures in 

conducting acquisitions where the target company is involved in any type of international 
business.  First, the acquirer should conduct a highly specialized due diligence review focusing 
specifically on compliance of the target company under the international business statutes.  This 
review should be conducted by a member of the deal team with specific expertise in export 
control law.  If problems are discovered, or if the acquirer identifies a “culture” of sloppy 
compliance, it should consider having the target undertake voluntary disclosures to relevant 
export compliance agencies (Department of Commerce, State or Office of Foreign Assets 
Control) prior to the closing.  In addition, it should consider using strong warranties, 
representations and indemnifications focused specifically on violations of international business 
statutes in the acquisition agreements.  If the problems are severe enough, it should consider not 
proceeding with the transaction. 

 
The author would be pleased to provide a copy of the Sigma-Aldrich decision for the 

reader’s information.  
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          APPENDIX A 

 

U.S. EXPORT CONTROL LAWS 

 
1. The Export Administration Regulations, 15 C.F.R. §§ 730.1 to 730.10, administered pursuant 

to the authority under the International Emergency Economic Powers Act, 50 U.S.C. §§ 1701 
to 1706 (1998), extending the Export Administration Act, 50 App. U.S.C. §§ 2401 to 2420 
(1998). 

 
2. Arms Export Control Act, 22 U.S.C. §§ 2771 to 2781 (1998) and the International Traffic in 

Arms Regulations promulgated thereunder, 22 C.F.R. §§ 120.1 to 120.29. 
 
3. Embargoes and other sanctions programs administered by the Department of The Treasury are 

authorized pursuant to the following statutes: 
 

a. International Emergency Economic Powers Act, 50 U.S.C. §§ 1701 to 1706; 
 
b. Trading with the Enemy Act, 50 App. U.S.C. §§ 1 to 44 (1998); 
 
c. International Security and Development Cooperation Act of 1985, Public Law 99-83,  

 99 Stat. 190; 
 
d. National Emergencies Act Pub. L. 105-123, 90 Stat. 1255; 
 
e. United Nations Participation Act, 22 U.S.C. §§ 287 to 287l; 
 
f. Foreign Operations, Export Financing, and Related Programs Appropriations Act,  

 Public Law 101-513, 104 Stat. 2047-55; and 
 
g. Antiterrorism and Effective Death Penalty Act of 1996, Public Law 104-132, 110 Stat. 

 1214-1319. 
 

Treasury Regulations for the above embargoes are set forth in Chapter 31 of the C.F.R. The 
Burmese and Sudan embargoes are set out in Executive Orders at 1997 WL 271517 (Burma 
Restrictions) and 1997 WL 687995 (Sudan Restrictions). 

 
4. Controls Affecting Maritime Carriers and Related Activities, 46 U.S.C. §§ 222.1 to 221.111 

(1998). 
 
5. Shipping Restrictions; North Korea and the Communist-Controlled Area of Vietnam, 44 C.F.R. 

§§ 403.1 to 403.7. 
 
6. Toxic Substances Control Act, 15 U.S.C. §§ 2601 to 2629 (1998), 40 C.F.R. § 707 to 707.75. 
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7. Antiboycott Regulations, 50 App. U.S.C. § 2407 (1998), 15 C.F.R. §§ 760.1 to 760.5; and 

Internal Revenue Code §§ 999a to 999f (1997). 
 
8. Secrecy of Certain Inventions and Filing Applications in Foreign Countries, 35 U.S.C. §§ 181 

188 (1998). 
 
9. Foreign Corrupt Practices Act, 15 U.S.C. § 78dd-1 and 78dd-2 (1998). 
 
10. Nuclear Technology, 10 C.F.R. §§ 110.1 to 110.135. 
 
11. Electric Power, 10 C.F.R. §§ 205.300 to 205.309. 
 
12. Food, Drug and Cosmetic Act, 21 U.S.C. §§ 381 to 383 (1998). 
 
13. Controlled Substances Import and Export Act, 21 U.S.C. §§ 951 to 971 (1998). 
 
14. Endangered Species Act of 1973, 16 U.S.C. §§ 1531 to 1544 (1998). 
 
15. The Migratory Bird Treaty Act, 16 U.S.C. §§ 703 to 712 (1998). 
 
16. The Act for the Protection of Bald and Golden Eagles, 16 U.S.C. §§ 668 to 668d (1998), 50 

C.F.R. §§ 17.1 to 17.7. 
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