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UnitedHealth/Sierra Merger Permitted to Proceed,
With Conditions

On Feb. 25, the Department of Justice Antitrust
Division announced that it would permit UnitedHealth
to acquire Nevada-based Sierra Health Services, provid-
ed that UnitedHealth divests its existing Medicare
Advantage business in the Las Vegas area to Humana, a
rival health insurer. On the same day, the Nevada
Attorney General’s Office announced that it had
reached a similar deal with the parties, thus paving the
way for the transaction to close.

The parties deal with the DOJ, memorialized in a
proposed consent judgment filed in the U.S. District
Court for the District of Columbia, should bring to a
close a merger investigation that has been pending since
May 2007. As the months passed, the transaction faced
increasingly fierce opposition, as state and federal physi-
cian groups, Nevada legislators and several members of
Congress in Washington all denounced the transaction
as being anticompetitive. Consequently, as time went
by, the prospects for the transaction’s approval began to
dim considerably. 

However, only days before some of the other regu-
latory approvals of the transaction that the parties had
previously obtained were set to expire, the parties agreed
that UnitedHealth would divest its existing Medicare
Advantage plan in the Las Vegas area to Humana to gain
approval of the deal. The DOJ insisted on this condi-
tion because, absent the divestiture, the DOJ contend-
ed that UnitedHealth would control 94 percent of this
market (Sierra was the largest, and UnitedHealth the
second largest provider of this service in the market pre-
merger.) However, the divestiture solved this problem,
as Assistant Attorney General Thomas Barnett
explained, stating “This divestiture ensures that senior
citizens and others will continue to benefit from compe-
tition between sellers of Medicare Advantage products”
in Las Vegas. In addition, to help Humana gain a degree

of traction in the market, thus enhancing its ability to com-
pete, UnitedHealth is required to facilitate an agreement
between certain providers and Humana to ensure that cur-
rent UnitedHealth insureds continue to have access to sub-
stantially all of UnitedHealth’s current provider networks
and that this access is provided on terms no less favorable
than those presently offered by UnitedHealth.

On the same day as the DOJ announcement, Nevada
Attorney General Catherine Cortez Masto filed a complaint
in the U.S. District Court in Las Vegas, also contending that
the transaction would have anticompetitive effects. Echoing
the allegations in the DOJ suit, the Nevada Attorney
General complaint focused on the Medicare Advantage
health insurance market in the Las Vegas area, and main-
tained that the merger would lead to “higher prices, fewer
choices, and a reduction in the quality of Medicare
Advantage plans purchased by senior citizens in the Las
Vegas area.” However, in addition to requiring the divesti-
ture to Humana, as the DOJ had required, Nevada imposed
additional conditions on the deal. Specifically, the proposed
settlement with the state requires that UnitedHealth con-
tribute $15 million to various Nevada health care organiza-
tions and agencies. In announcing the settlement, Attorney
General Cortez stated that “this cash contribution will make
a difference in the lives of many Nevadans because it will
restore needed medical and social services that have been
affected by the latest series of budget cuts.”

Assuming that the courts approve the proposed consent
judgments, the transaction will likely close in the next 60 to
90 days.
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FTC Opposes Puerto Rico Health Care Collective
Bargaining Bill

On Feb. 1, the Federal Trade Commission announced
that it had submitted comments to the Puerto Rico
House of Representatives opposing Puerto Rico Senate
Bill 2190, legislation that would permit health care
providers in Puerto Rico to bargain collectively with
insurers over provider fees. In opposing the proposed leg-
islation, the FTC declared that the bill would “appear to
authorize private parties to engage in actions that normal-
ly would be deemed per se violations of federal antitrust
law, including price fixing between competitors.” The
FTC’s opposition to the proposed legislation is consistent
with the position it has taken on similar legislation pro-
posed at both the federal and state levels over the last sev-
eral years. 

In opposing the legislation, the FTC stated that the
bill “raises the same sorts of competition concerns” raised
by prior similar proposals across the country. The FTC
noted that its “experience indicates that the conduct that
the proposed exemption would allow could impose signif-
icant costs on consumers,” and that “past antitrust chal-
lenges to collective negotiations by health care providers
show that groups have often sought fee increases of 20
percent or more.”

Chiropractic Groups Resolve State
Boycott Charges 

On March 5, Connecticut Attorney General Richard
Blumenthal announced that he had reached a settlement
with two Connecticut chiropractic groups that were alleged
to have orchestrated a group boycott against Anthem
Health Plans. The settlement followed a joint investigation
by the state and the Federal Trade Commission.

The two chiropractic groups, the Connecticut
Chiropractic Association and the Connecticut
Chiropractic Council, were alleged to have urged their
members to collectively refuse to join a network that
Anthem was creating to manage chiropractic costs, believ-
ing that the network would lead to a reduction in provider
reimbursement rates. Their efforts were ultimately success-
ful, and Anthem was unable to go forward with its plans
for the network.

While the chiropractic groups denied the allegations,
each agreed to pay a civil penalty to resolve the investiga-
tion. The Connecticut Chiropractic Association agreed to
a penalty of $50,000, while the Connecticut Chiropractic
Council paid $20,000. Notably, counsel for the
Connecticut Chiropractic Association, which assisted the
association in its efforts, also agreed to pay a penalty of
$17,000.

New York State Attorney General
Launches Investigation into
Health Insurer Reimbursement
Rates

On Feb.13, New York Attorney General Andrew
Cuomo announced that he has been conducting an investi-
gation into the reimbursement rates insurers pay to New
York doctors and hospitals for “out of network” services.
Specifically, the state is examining how the “usual and cus-
tomary” charges that insurers utilize in calculating out of
network benefits are determined, and whether the manner
in which such rates are set is anticompetitive. 

As part of the investigation, Cuomo has issued subpoe-
nas to 16 health insurers operating in the state, including
UnitedHealth, Aetna, Cigna, and Empire Blue Cross and
Blue Shield. UnitedHealth is reportedly at the center of the
investigation, as a UnitedHealth subsidiary, Igenix main-
tains the database of charges used by insurers in determin-
ing “usual and customary” rates. The investigation is contin-
uing.   
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or jmburns@williamsmullen.com

In addition, the FTC rejected the contention that the
legislation is necessary to “level the playing field” between
providers and insurers. The FTC stated that “this argument
presupposes that providers are at the mercy of monopsony
health plans. Even if that were the case - an assumption that
has not been demonstrated to be true across the diverse
markets at issue here - attempts to counterbalance such
monopsony power with a provider cartel would not be like-
ly to benefit consumers.” Instead, the FTC maintained,
consumers would simply be “doubly harmed.”

Finally, the FTC indicated that although S.B. 2190
expresses a concern that current bargaining arrangements
have a negative impact on the quality of health care, the
FTC “believes that the proposed collective bargaining
would not tend to improve the quality of care.” Instead,
“collusion could grant competing sellers [of health care
services] a powerful weapon to obstruct innovative arrange-
ments for the delivery and financing of health care goods
and services while, at the same time, dulling the competi-
tive pressures that drive providers to improve quality and
efficiency in order to compete more effectively.”


