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FTC Seeks to Block Northern Virginia Hospital Merger

On May 9, the Federal Trade Commission
(“FTC”) filed an administrative complaint seeking to
block a proposed merger between Inova Health
System and Prince William Health System, two
northern Virginia hospital systems. At the same time,
the FTC filed an action in the U.S. District Court for
the Eastern District of Virginia, requesting that the
court issue a preliminary injunction blocking the deal
pending the FTC’s disposition of the administrative
complaint. The federal court action is being brought
in conjuction with the office of Virginia Attorney
General Robert McDonnell as well.

The FTC and Attorney General McDonnell
maintain that the acquisition of the Prince William
Health System by Inova, currently the largest hospital
system in northern Virginia, would reduce competi-
tion for general acute care inpatient hospital services
in the region. The deal, first announced in August
2006, would provide an additional 180 beds to the
Inova system, resulting in Inova operating six hospi-
tals in the region with a total capacity of approximate-
ly 2000 licensed hospital beds. The FTC complaint
alleges that this would constitute approximately 73
percent of the licensed beds in northern Virginia, and
that as a result of the merger consumers in northern
Virginia will pay higher prices for hospital services and
lose the benefits of non-price competition as well.

The FTC voted 3-0 to issue the administrative
complaint and to seek the federal court injunction,
with Commissioner Thomas Rosch not participating
in either decision. Shortly thereafter, the FTC

announced that Commissioner Rosch was being desig-
nated to act as the administrative law judge in the admin-
istrative trial, which is permitted under the FTC rules but
is seldom seen. As a consequence of this designation,
Commissioner Rosch will be recused from hearing any
subsequent appeal to the full FTC.

While the FTC is authorized to go forward with its
administrative proceeding even if the District Court
refuses to grant a preliminary injunction, the FTC has
traditionally terminated its merger challenges when the
District Court refuses to grant a preliminary injunction.
However, a recent string of unsuccessful merger chal-
lenges by the FTC in federal court, including most
recently the highly publicized Whole Foods merger
(which the FTC has appealed to the D.C. Circuit),
together with the FTC’s uncommon decision to desig-
nate Commissioner Rosch to hear the matter at the
administrative trial level, may signal that the FTC intends
to take a different approach to its merger challenges in the
future. Stay tuned. 

Federal Trade Commission
Recommends Elimination of
Florida “Certificate of Need” Laws

On April 17, the Federal Trade Commission
announced that it had submitted written testimony to
the Florida Senate supporting Florida Senate Bill 2326,
which would eliminate certificate of need (“CON”)

Questions?
For more information on
these and other health
care-related antitrust 
matters, please 
contact the author, 
James M. Burns, at
jmburns@williamsmullen.com
or 202.327.5087.

Also in this edition: 
Federal Trade Commission Recommends Elimination of Florida “Certificate of Need” Laws
Pennsylvania Hospitals Scrap Merger in the Face of Pennsylvania Attorney General Opposition
North Carolina Providers Obtain Accreditation by Successful Antitrust Challenge

James M. Burns
Editor

Please  visit
www.williamsmullen.com for
more information about the
Williams Mullen Health Care
Team



May 2008  •  Health Law Antitrust Alert

Health Care Team

R. Brian Ball
804.783.6426
bball@williamsmullen.com

Wyatt S. Beazley, IV
804.783.6497
wbeazley@williamsmullen.com

John C. Bilzor
757.629.0716
jbilzor@williamsmullen.com

James M. Burns
202.327.5087
jmburns@williamsmullen.com

Lauren B. Coiner
804.783.6450
lcoiner@williamsmullen.com

Clifford A. Coppola
757.473.5331
ccoppola@williamsmullen.com

Patrick C. Devine, Jr.
757.629.0614
pdevine@williamsmullen.com

Arlene J. Diosegy
919.981.4096 
adiosegy@williamsmullen.com 

Martin A. Donlan, Jr.
804.783.6934
mdonlan@williamsmullen.com

Harold Hak Beom Han
804.783.6496
hhan@williamsmullen.com

Marcus C. Hewitt
919.981.4308 
mhewitt@williamsmullen.com

Samuel M. Kroll
757.473.5328
skroll@williamsmullen.com

Amanda Kutz
804.783.6908
akutz@williamsmullen.com

Malcolm E. Ritsch, Jr.
804.783.6486
dritsch@williamsmullen.com

Lawrence R. Siegel
757.473.5321
lsiegel@williamsmullen.com

Albert J. Taylor, Jr.
757.629.0692
ataylor@williamsmullen.com

Charles E. Wall
804.783.6498
cwall@williamsmullen.com

Roy H. Wyman, Jr.
919.981.4313 
rwyman@williamsmullen.com

2

requirements for many categories of Florida health care
providers. The FTC’s position on such legislation is con-
sistent with the approach it has repeatedly taken on such
issues over the last several years, and follows the conclu-
sions reached regarding CON laws expressed in the 2004
DOJ/FTC joint report entitled “Improving Health
Care: A Dose of Competition.”

The current CON laws in Florida, contained in
Florida Revised Statutes Sections 408.036 and 408.043,
are among the broadest in the country, requiring that a
certificate of need be issued for the establishment of all
health care facilities generally and any increase in acute
care beds in any hospital in a “low growth” county. In
recommending repeal of these provisions, the FTC
expressed the view that CON laws have not been partic-
ularly effective in controlling healthcare costs, while cre-
ating significant impediments to competition.
Specifically, the FTC stated that CON laws can “retard
the provision of higher quality services or the setting of
lower prices by entrants relative to incumbents, depress
consumer choice between qualitatively different treat-
ment options or settings, or reduce the pressure on
incumbents to improve qualitative aspects of their own
offerings.” In addition, the FTC also stated that the
CON regulatory system “creates both the incentive and
means by which an incumbent healthcare provider can
use the regulatory system itself to delay effective compe-
tition, independent of the demand for additional health-
care services.” For these reasons, the FTC urged the
Florida legislature to enact the proposed legislation.

Pennsylvania Hospitals Scrap
Merger in the Face of Pennsylvania
Attorney General Opposition

In late March, two Scranton, Pennsylvania hospitals,
Community Medical Center and Moses Taylor
Hospital, announced that they were terminating their
efforts to merge in the face of strong opposition from
Pennsylvania Attorney General Tom Corbett. The trans-
action, which was originally announced over a year and
a half ago, had been under review by Attorney General
Corbett since that time, and would have joined the two
hospitals to create the Northeastern Pennsylvania
Healthcare System. The proposal had received the
endorsement of Blue Cross of Northeast Pennsylvania,
which committed to invest $50 million of its existing
surplus to the venture. These funds were to be used to
assist the health system in recruiting new doctors,
improving services and retiring some of the hospitals’
existing debt. While Blue Cross announced that it did
not intend to play any role in the day-to-day operations
of the health system, it would have received the ability to

appoint five members of the newly-created system’s 15
member board. 

In rejecting the parties’ proposal, Attorney General
Corbett announced that “as currently proposed, we
believe that the merger violated the antitrust laws of the
United States.” (Despite this view, the transaction was
not challenged by federal antitrust authorities.) Attorney
General Corbett further stated that the transaction
“would result in less competition among health care
providers in northeastern Pennsylvania, which may result
in significant increase in health care costs to residents and
businesses in the region.” Finally, Corbett questioned
whether Blue Cross’s investment was an appropriate use
of its surplus, citing that as an additional reason for his
refusal to approve the transaction.

North Carolina Providers Obtain
Accreditation in Successful
Antitrust Challenge

On May 12, two North Carolina health care
providers, Cornerstone Health Care and High Point
Regional Health System,  settled an antitrust action filed
against the American College of Surgeons (“the
College”). In the action, Cornerstone Health Care v.
American College of Surgeons, (M.D.N.C.), the providers
alleged that the College had refused to accredit their
bariatric surgery program for anticompetitive reasons,
and that the College’s denial of their application also con-
stituted a violation of the plaintiffs’ common law due
process rights. Shortly thereafter the plaintiffs announced
that they had been granted the accreditation they sought
in the action. 

The American College of Surgeons’ accreditation
program is the preeminent program for the accreditation
of bariatric surgery programs in the nation, and provides
confirmation that a bariatric surgery center has demon-
strated a commitment to providing the highest quality of
care for its bariatric surgery patients. The settlement of
plaintiffs’ action brings to an end their two-year effort to
obtain such accreditation from the College. 
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