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Insurer Fails to Derail New York Attorney General’s “Contingent
Commission” Bid Rigging Claims

On June 19, a New York Appellate
Court rejected Liberty Mutual’s
attempt to have an antitrust case

dismissed that was brought against it by the
New York Attorney General’s office. The
action, People v. Liberty Mutual, is based
upon conduct uncovered in the state’s “con-
tingent commission” investigation, which
resulted in an $850 million settlement with
Marsh & McLennan and other sizable set-

tlements with several other insurance bro-
kers and insurers. Unlike the other targets of
the investigation, Liberty Mutual chose not
to settle with the New York Attorney
General’s office, instead choosing to fight
the charges in court. 

At the trial court level, in March 2007,
Judge Fried rejected Liberty Mutual’s
motion to dismiss in all respects. In the
appellate court, Liberty Mutual fared better,
persuading the First Department Appellate
Division that the state’s claims for common
law fraud, breach of fiduciary duty and
unjust enrichment should all be dismissed.
However, Liberty Mutual was unsuccessful
in its attempts to have the state’s bid rigging
claims dismissed.

Specifically, with respect to the bid rigging
claims, the court held that the state was
authorized to “sue to redress injury to its

quasi-sovereign interest in securing an hon-
est marketplace for all consumers.” In addi-
tion, the court rejected Liberty Mutual’s
argument that the claims were time-barred,
noting that “bid rigging is an activity that is
inherently one of fraudulent concealment,”
and thus the claims were timely. Finally, the
court also rejected Liberty Mutual’s con-
tention that the challenged conduct was
outside the scope of the Donnelly Act
because it is regulated by New York
Insurance Law, finding that the provision at
issue (Section 2316) was not in force and
effect when a significant portion of the chal-
lenged conduct occurred. 

The case now returns to the trial court
level for further proceedings. At the same
time, the related In re Insurance Brokerage
Antitrust Litigation, which concerns the
same conduct at issue in the Liberty Mutual
case and is currently before the Third
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Circuit Court of Appeals, continues to
advance towards a ruling. In that case, of
course, Judge Brown ruled that the plain-
tiffs’ allegations did not adequately plead a
federal antitrust violation, a ruling that the
private party plaintiffs have appealed.
Should the Third Circuit affirm Judge
Brown’s decision, the difference between the
federal and state court rulings will once
again demonstrate that, particularly in the
insurance industry, state antitrust laws can
often prove to be more dangerous for insur-
ers than the federal antitrust laws. Stay
tuned.

House Financial Services
Subcommittee Holds Another Hearing
on Insurance Regulatory Reform;
Prospects Brighten for Creation of
Federal Office of Insurance
Information

On June 10, the House Financial Service
Subcommittee on Capital Markets,
Insurance and Government Sponsored
Enterprises held a hearing on H.R. 5840,
“The Insurance Information Act of 2008.”
The bill, introduced in April by
Subcommittee Chair Paul Kanjorski, would
create an “Office of Insurance Information”

in the Department of Treasury (“Treasury”).
The office would be tasked with collecting
and analyzing insurance data and acting as a
liaison between state insurance regulators
and the federal government. The bill is
widely viewed as an “intermediate step”
towards the creation of a National Insurance
Office (as proposed in S. 40/H.R. 3200)
that would provide for optional federal reg-
ulation of the insurance industry, despite
the efforts in some quarters to refute that
characterization. 

In contrast to the testimony in April con-
cerning S.40/H.R. 3200, virtually all of
those testifying regarding H.R. 5840 in
June supported the new legislation.
Treasury, echoing the views it had expressed
in April, again endorsed the establishment
of the Office of Insurance Information and
urged the quick passage of the bill.
Somewhat surprisingly, the National
Association of Insurance Commissioners,
which does not support federal regulation of
the insurance industry, also endorsed the
new legislation. In fact, the only significant
opposition raised to the legislation came
from the National Council of Insurance
Regulators (NCOIL), and NCOIL’s opposi-
tion to the bill focused more on whether it,
or the NAIC, should act as the state liaison

with the Office of Insurance Information on
behalf of the states. Rhode Island State
Representative Brian Kennedy, who pre-
sented NCOIL’s testimony, maintained that
the NAIC is a non-governmental entity, and
thus NCOIL was a more appropriate entity
to perform that function. Finally, Kennedy
also raised a cautionary concern about the
legislation, claiming that it would inevitably
lead to the enactment of S.40/H.R. 3200,
which NCOIL opposes. Specifically,
Kennedy stated that “establishing an Office
of Insurance Information is like paving a
field, erecting two basketball hoops, and
asking people not to play. As the infamous
line from Field of Dreams goes, ‘If you build
it, they will come.’”  

Further action on the “Insurance
Information Act of 2008” is expected later
this year.

Judicial Panel on Multidistrict
Litigation Rejects Request to
Consolidate Title Insurance Antitrust
Class Action Proceedings

On June 9, the Judicial Panel on
Multidistrict Litigation (the “Panel”) denied
a request to have over 25 individual
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antitrust actions that have been filed
against a number of title insurance compa-
nies consolidated before a single judge in
the Southern District of New York.  The
actions began with the filing in February
of Dolan v. Fidelity National Title Insurance
in the Eastern District of New York, in
which the plaintiffs alleged that the three
largest national title insurance companies
had conspired to increase the cost of title
insurance in the state. The action was fol-
lowed by similar actions filed in the
Northern District of California, the
District of Massachusetts, the Southern
District of New York, the Eastern District
of Pennsylvania and the Western District
of Washington. 

In reaching its decision, the Panel held
that while each case raises antitrust claims,
they “encompass different regulatory
regimes in each of the states in which the
actions are pending, along with variances
in insurance regulation and law in each
state.” The Panel further stated that “the
proponents of centralization have not con-
vinced us that any common questions of
fact among these actions are sufficiently
complex and/or numerous to justify
Section 1407 transfer at this time.”
Accordingly, the Panel refused to consoli-
date all of the cases before a single court,
but left open the possibility that multiple
actions filed in any particular state might

be appropriately consolidated to minimize
duplicative discovery and/or inconsistent
pretrial rulings.

Fifth Circuit Court of Appeals Hears
Arguments on Fate of Hurricane
Katrina Antitrust Suit

On June 5, the Fifth Circuit Court of
Appeals heard oral argument regarding
whether a price-fixing action brought by
the Louisiana Attorney General’s office
against several property and casualty insur-
ers, including State Farm and Allstate,
should be heard in federal, rather than
state, court. The suit alleges that the insur-
ers conspired to reduce reimbursements
for Hurricane Katrina repairs through the
use of certain claims adjusting computer
software. 

The case was originally commenced by
the Louisiana Attorney General’s office in
the Orleans Parish Civil District Court,
asserting antitrust claims under state, not
federal, antitrust principles. However, the
defendants removed the action to federal
court in December, contending that the
Class Action Fairness Act permitted
removal. The Louisiana Attorney General’s
office opposed the removal, leading to a
ruling by United States District Court
Judge Jay Zainey in April that the case

should remain in federal court. 

On appeal, the Louisiana Attorney
General’s office argued that state attorneys’
general were not intended to be covered by
the Class Action Fairness Act, and that the
case should therefore be remanded to state
court. The insurers, on the other hand,
argued that the case is more akin to a class
action proceeding for the benefit of
Louisiana policyholders, and therefore the
provisions of the Class Action Fairness Act
should be applied to the action. A ruling
by the Fifth Circuit Court of Appeals is
expected within the next few months.
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