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Appellate courts may hear appeals 
only from “final decisions” of lower 
courts.  That is the well known “final 
judgment” rule found in 28 U.S.C. 
§ 1291; a statute embodying the ven-
erable common law principle that par-
ties should receive a single appeal after 
entry of a final decision.1 In the often 
quoted words of the Supreme Court, a 
“final decision” is one that “ends the 
litigation on the merits and leaves 
nothing for the court to do but execute 
the judgment.”2   

Unlike other civil cases, appellate 
jurisdiction over bankruptcy orders is 
available under both § 1291 and 28 
U.S.C. § 158(d)(1), a statute providing 
that “[t]he courts of appeals shall have 
jurisdiction of appeals from all final 
decisions, judgments, orders, and 
decrees” of district courts reviewing 
orders of bankruptcy judges. While 
§ 1291 and § 158 contain the term 
“final,” the word has a more elastic 
meaning under § 158(d)(1). As 
explained by the Seventh Circuit, “[t]he 
definition of finality in a bankruptcy 
appeal taken under 28 U.S.C. § 158(d) 
is considerably more flexible than in an 
ordinary civil appeal taken under 28 
U.S.C. § 1291.”3 A combination of 
pragmatism and fairness provides the 
rationale for this more pliant interpreta-
tion. First, unlike in most civil cases, a 
single bankruptcy case commonly 
encompasses a number of distinct units 
of litigation. For instance, a single case 
can simultaneously contain an action 
brought by a trustee to recover property 
transferred by a debtor, a debtor’s action 
objecting to a claim asserted by a credi-
tor, and an adversary proceeding 
brought by or against the debtor involv-
ing a breach of contract. “Parties to 
these separate proceedings should not 

have to wait for the end of the entire 
bankruptcy proceeding before they can 
appeal.”4 Moreover, this broader 
approach to finality stems from “the 
need to tie up the many subsidiary mat-
ters that litter the road to the distribution 
of assets in bankruptcy.”5 Courts often 
cannot wait until the end of the case to 
allow an appeal, “because final disposi-
tion in bankruptcy depends on prior, 
authoritative disposition of subsidiary 
disputes.”6 “[R]eviewing discrete por-
tions of the action only after a plan of 
reorganization is approved” would 
often result in a “waste of time and 
resources” and cause “extensive delays” 
in resolving the bankruptcy proceeding 
and individual creditors’ claims.7    

So, in interpreting § 158, courts 
apply a sort of flexible finality when 
deciding whether a bankruptcy order is 
appealable. In McDow v. Dudley,8 the 
Fourth Circuit applied this pliant stan-
dard and found the denial of a trustee’s 
motion to dismiss the debtors’ bank-
ruptcy case was a reviewable final 
order. While the Fourth Circuit’s opin-
ion does not provide any bright line 
rule for deciding the finality issue, the 
Court’s opinion is an example of a 
multi-faceted utilitarian approach that 
looks to the nature and effect of the 
ruling at issue on the bankruptcy case 
as a whole and then considers whether 
allowing an appeal will further prag-
matic interests of efficiency through 
the conservation of institutional and 
party resources.  

A. Background of McDow
The case began on August 18, 

2008, when David and Anne Dudley 
filed a petition for bankruptcy protec-
tion under Chapter 13 of the Bankruptcy 
Code. The Chapter 13 trustee later 

moved to dismiss the Dudleys’ bank-
ruptcy case or, in the alternative, con-
vert the case to one filed under Chapter 
7. In response, the Dudleys moved to 
voluntarily convert their case to a 
Chapter 7 case. Thereafter, the U.S. 
Trustee, W. Clarkson McDow, Jr., 
filed a motion to dismiss the Dudleys’ 
Chapter 7 case on grounds that the 
case was abusive under 11 U.S.C.        
§ 707(b)(1).9 In support of the motion, 
the Trustee claimed the Dudleys failed 
to satisfy the “means test,” as described 
in the Bankruptcy Code because, after 
the deduction of appropriate expenses, 
the Dudleys would have over $2,000 a 
month to pay creditors.  

The Dudleys opposed the motion 
and filed their own motion for sum-
mary judgment in which they argued 
that § 707(b) did not apply to a case 
such as theirs where the petition was 
initially filed under Chapter 13 and 
thereafter converted to a Chapter 7 
case. Relying on the plain language of 
§ 707(b), which authorizes the bank-
ruptcy court to dismiss a case only if 
“filed by an individual debtor under 
this chapter,” the Dudleys argued that 
“this chapter” referred to Chapter 7, 
and, since the Dudleys did not file their 
case under Chapter 7, the court could 
not dismiss their case under § 707(b).  

The Bankruptcy Court agreed with 
the Dudleys, finding that the plain 
meaning of “filed under this chapter” 
only included cases in which the peti-
tion was filed originally under Chapter 
7 and did not encompass converted 
cases, such as the Dudleys’. Thus, the 
bankruptcy court denied the U.S. 
Trustee’s § 707(b) motion to dismiss 
and entered summary judgment in 
favor of the Dudleys.
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The U.S. Trustee appealed, and the 
district court, acting sua sponte, dis-
missed the appeal for lack of subject 
matter jurisdiction. The district court 
concluded that a bankruptcy order 
denying a motion to dismiss a bank-
ruptcy proceeding under 11 U.S.C.       
§ 707(b) as abusive is not a final order.  
The court explained that, because the 
bankruptcy court had not yet decided 
whether the Dudleys would receive a 
discharge in bankruptcy, “the decision 
to be reviewed here is subject to being 
overtaken or superseded by other pro-
ceedings in the Bankruptcy Court and 
hardly seems ripe for appellate review.” 
The U.S. Trustee appealed to the 
Fourth Circuit.

While the appeal was pending, the 
bankruptcy court did not stay the case 
and ultimately entered an order dis-
charging the Dudleys’ debts.  The U.S. 
Trustee argued that the discharge was 
improper because the bankruptcy court 
lacked jurisdiction while the case was 
on appeal. The bankruptcy court 
responded to the U.S. Trustee’s objec-
tion by stating that “should the Court of 
Appeals reverse the District Court and 
the District Court reverses this Court’s 
decision to deny the Motion to Dismiss, 
which would dismiss the Debtor’s [sic] 
case, the discharge granted by this 
Court could be vacated.”

B.The Statute in Question and the 
Nature and Effect of the Order 

The discrete issue before the court 
was simply this:  “whether a bankruptcy 
judge’s order denying a § 707(b) motion 
to dismiss a Chapter 7 bankruptcy case 
as abusive is a final order within the 
meaning of 28 U.S.C. § 158(a)(1).”10 
The Court ruled that it was.

Taking into account that “the con-
cept of finality in bankruptcy cases has 
traditionally been applied in a more 
pragmatic and less technical way than 
in other situations,”11 the court found 

it must first look to the statute at issue 
and the precise nature and effect of the 
bankruptcy court’s order. It noted that 
the current version of § 707(b), which 
was adopted as part of the Bankruptcy 
Abuse Prevention and Consumer 
Protection Act of 2005 (“BAPCPA”), 
119 Stat. 23, Pub. L. 109-8 (Apr. 20, 
2005), added a “means test” under 
which a Chapter 7 case can be found 
presumptively abusive. The BAPCPA 
also added § 707(b)(3), which provides 
a court broad discretion to dismiss a 
case as abusive, even where a debtor 
satisfies the means test, if there is “bad 
faith” or the “totality of the circum-
stances . . . demonstrates abuse.”12 

The BAPCPA made the question 
of whether a Chapter 7 case is abusive 
a threshold issue and directed the U.S. 
Trustee to determine whether a case is 
presumptively abusive according to the 
means test and to file a report with the 
bankruptcy court within ten days of the 
initial meeting of creditors.13 Within 
thirty days of filing the statement, the 
Trustee must either file a motion to 
dismiss the case as presumptively abu-
sive or file a detailed statement explain-
ing why dismissal is not appropriate if 
the presumption has arisen from appli-
cation of the means test.14  

This statutory structure, according 
to the Fourth Circuit, manifests “a con-
gressional policy to police all Chapter 
7 cases for abuse at the outset of a 
Chapter 7 proceeding.” The new provi-
sions also “raise pragmatic consider-
ations that indicate that the denial of a 
§ 707(b) motion to dismiss is different 
from the denial of other motions to 
dismiss, such as those filed under 
Federal Rule of Civil Procedure 12(b).”

While noting that courts of appeal 
have consistently ruled that the denial 
of motions to dismiss brought under 
§ 1112(b), which applies in Chapter 
11 cases, are not appealable final 
orders, the Fourth Circuit found the 
reasoning in those cases inapposite.  
Relying on precedent from the First 

and Seventh Circuits, the court noted 
that, unlike motions to dismiss under 
§ 1112(b), which can be brought any-
time during the course of a bankruptcy 
proceeding for cause shown, “motions 
to dismiss for abuse under section 
707(b) are subject to statutory dead-
lines, presumably foreclosing renewed 
requests for dismissal as the Chapter 7 
case proceeds.”15 As a practical mat-
ter, “the discrete dispute over a debtor’s 
abuse of Chapter 7 will be finally 
resolved when a court denies a motion 
to dismiss under section 707(b),” and 
will therefore render the court’s order 
appealable.16 

So, in the Fourth Circuit’s view, 
since § 707(b) “creates a statutory 
gateway based on whether the case is 
abusive, and an order denying that 
motion to dismiss as abusive, in effect, 
finally and conclusively resolves the 
issue,” a bankruptcy court’s order deny-
ing a § 707(b) motion to dismiss a 
Chapter 7 case is a final order within the 
meaning of § 158(a). If the rule were 
otherwise, and the denial of a § 707(b) 
motion to dismiss could not be appealed 
immediately to the district court, “the 
Chapter 7 proceedings would have to be 
completed before it could be deter-
mined whether the proceedings were 
abusive in the first place.”17   

C. Finality as a Pragmatic Concept
The Fourth Circuit at bottom 

attributed to the term “final decision” 
the meaning that effected the most effi-
cient result. To be sure, the district 
court’s ruling was consistent with the 
traditional understanding of finality as 
expressed in § 1291 and its interest of 
conserving judicial resources by pre-
cluding review of issues that subse-
quent events in the case might overtake 
or that factual development might bet-
ter elucidate. Yet, the issue before the 
district court in McDow was the purely 
legal threshold question of whether 
§  707(b) should apply to a case origi-
nally filed under Chapter 13. No future 
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event would affect whether the debtors 
had satisfied a threshold condition of 
converting their case from Chapter 13 
to Chapter 7, nor would further factual 
development shed new light on that 
issue. 

In fact, according to the Fourth 
Circuit, the district court’s ruling 
caused a great inefficiency, because in 
remanding to the bankruptcy court 
with instructions that the case should 
proceed, it set in motion a series of 
events that culminated in the debtors’ 
assets being liquidated and the pro-
ceeds being distributed to creditors 
before a final determination of whether 
the debtors had the right to file their 
bankruptcy petition in the first place. 
As the Fourth Circuit explained:

It is readily apparent that prag-
matic considerations of preserv-
ing resources for creditors in 
bankruptcy and promoting judi-
cial economy weigh heavily in 
favor of recognizing the finality 
of an order denying a § 707(b) 
motion to dismiss. Delaying 
appellate consideration of abuse 
could frustrate both principles of 
judicial economy and Congress’s 
goal of ensuring that debtors 
allocate as much of their resourc-
es as possible toward repaying 
their debts. The resources of the 
debtor could be wasted in com-
pleting the bankruptcy proceed-
ing before finally resolving the 
abuse issue. Requiring trustees 
to complete Chapter 7 proceed-
ings before appealing denial of 
their § 707(b) motions wastes 
debtor resources that should be 
used to pay creditors, and forces 
trustees and bankruptcy courts to 
expend their scarce institutional 
resources on abusive Chapter 7 
petitioners.18   

The Fourth Circuit’s ruling also 
clarifies that the preservation of party 
resources is an important consideration 
in determining finality in bankruptcy 
cases. If the U.S. Trustee can file an 
immediate appeal after the denial of a 
§ 707(b) motion to dismiss and the 
appeal succeeds, creditors will have 
“an opportunity to proceed against the 
limited assets of the debtor outside of 
bankruptcy while the debtor still has 
assets to be attached.”19 

On the other hand, if the U.S. 
Trustee is forced to postpone his appeal 
until the end of the bankruptcy case, 
the result will be the liquidation of 
most, if not all, of the debtor’s assets. 
And if the Trustee prevails, these 
actions will have to be unwound, if 
possible.20 Creditors will receive less, 
if anything, at this stage because the 
transaction costs associated with pur-
suing already liquidated assets outside 
the bankruptcy context will either 
diminish or consume their total recov-
ery.  

Conclusion 

What is and is not a final order in 
a bankruptcy case is sometimes diffi-
cult to discern. But the Fourth Circuit 
in McDow provided a useful standard 
for deciding this oftentimes nettlesome 
issue. The court expressly instructed 
that courts must look to the precise 
nature and overall effect of the order 
and decide whether allowing an appeal 
of the ruling will promote an efficient 
result by preserving precious judicial 
and party resources. Rulings on thresh-
old issues such as whether a petitioner 
is eligible to file a bankruptcy petition 
in the first place would seem always to 
satisfy this criterion, because a deci-
sion dismissing the case will free the 
court’s docket and permit creditors to 
move against any available assets held 
by the debtor to satisfy their claims.  
How the standard will apply to other 
issues that arise during the course of a 
bankruptcy case remains to be seen. 
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