HEALTH AND EMPLOYMENT LAW

AFFORDABLE
Care Act

KEY ASPECTS EVERY ATTORNEY – AND EMPLOYER – SHOULD KNOW

S

ince the conception of the Affordable Care Act (ACA),
there have been many uncertainties and much debate
about its potential to do more good than harm, its feasibility and its long-term sustainability.
Even in 2015, the first year that employers must comply
under the law’s employer mandate, uncertainties still exist.
An important case regarding the state health care exchanges,
King v. Burwell, now looms before the U.S. Supreme Court. A
number of states, including Virginia, must decide whether to
expand Medicaid coverage to serve the citizens who are unable

to qualify for either Medicaid or subsidized coverage through
the Health Insurance Marketplace created by the ACA.
One thing about the ACA that is certain and on which everyone seems to agree, including the four Virginia attorneys
interviewed for this article, is that it is very complicated.
This article will touch on some of the key aspects of the ACA
that will affect employers in 2015, things about the ACA that
every attorney should be aware of, as well as what to do if one
doesn’t know all the answers. It will also explore whether turning back at this point is a feasible option.
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In the long run, the ACA does appear to be working
to some degree. Statistics are showing an increase
in people going to their primary care physicians and
urgent care centers instead of to emergency rooms.
Also, people who just couldn’t get coverage before
are now eligible for insurance.

THINGS TO KNOW ABOUT THE ACA IN 2015

VAGUE TERMS

The employer mandate, also known as “pay or play,”
is one of the most important aspects of the ACA affecting
employers this year. Large employers that had at least 100
full-time equivalent workers last year must this year offer
health care coverage to substantially all of their “full-time”
employees (and their dependent children up to age 26).
The alternative is to pay a penalty. To avoid the penalty,
employers must offer to serve at least 70 percent of these
employees this year and 95 percent next year. Also this
year, employers with 50 to 99 full-time equivalent employees may be subject to the mandate if they fail to meet certain provisions, including maintaining previously offered
health coverage through Dec. 31. In 2016, the mandate
will expand to include all employers with 50 or more fulltime equivalent employees.
While the mandate seems fairly straightforward, a number of factors make it complicated, said Marc Purintun, an
ERISA attorney with Williams Mullen in Richmond.
First, the rules determining whether someone is a fulltime employee are complex. For example, employees are
generally considered full-time if they work more than 30
hours per week, but that can be tricky when an employee’s
hours vary. In fact, two different methods determine fulltime status for these employees. One involves counting
the actual hours worked over successive weeks or months,
while the other looks at the average hours worked during
a “measurement period” of between three and 12 months.
Another thing to know is that seasonal employees may
not fall under the same rules even if they work 30 hours
per week. And employers generally are not required to provide coverage for employees who fall under multiemployer
plans, such as union workers.

Besides the rules for determining employee status, the law
is also complicated by vague terms, which require employers
to offer health care coverage that is both “affordable” and that
provides “minimum value.”
There are rules for determining both, Purintun said. For
example, to determine whether coverage is “affordable,” the
law says it must not exceed 9.5 percent of the employee’s
household income. But because an employer may not know
an employee’s total household income, the regulations provide three safe-harbor formulas for calculating this.
How will the federal government keep track of all this and
identify when someone hasn’t followed the law? Employers
will be required to complete a new form to file with their
tax returns in 2016, and the IRS will compare that against
information gathered from the marketplace from people who
sought subsidized coverage, as well as information from insurance companies.
For the larger employers who are required to offer coverage to substantially all of their full-time employees in 2015,
penalties will be stiff if they don’t provide coverage and get
caught. The penalty will be based on the total number of employees, not just on the employee or employees who weren’t
offered coverage.
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MARGIN OF ERROR WILL NARROW
As Purintun pointed out, employers will have even more
risk next year when they have only a 5 percent margin for
error instead of 30 percent, as they will have to offer coverage
to 95 percent of full-time employees in 2016 and beyond.
“Documenting and retaining information will be important,” Purintun said, as employers may have to prove to the

federal government their method for determining employee
status and percentage of household income to avoid penalties.
One item that all employers are required to do this year, regardless of size, is to provide a notice to their employees making
them aware of the health care marketplace, according to Joshua
Treece, an attorney with Woods Rogers PLC in Roanoke, who
has been presenting ACA seminars and advising employers on
the new law since 2010.
He said the questions he hears over and over again from employers are “How do we figure out who needs coverage?” and
“What are the penalties?”
“When employers first come to talk to you about this issue,
they’re not as informed as you would expect,” Treece said.
Larger employers tend to have compliance departments
dedicated to understanding the regulations and fulfilling them.
Treece sees the most potential risk for employers with at least
50 but less than 100 to 150 full-time employees.
“Those small to mid-size employers often don’t have the internal capability to keep an eye on the continuing ACA developments and those who do wrestle with understanding and
implementing its complicated provisions,” he said. “Your job
as an attorney is to help them understand their obligations and
potential exposure.”

And while the law has the biggest impacts and risks for larger
employers this year, smaller employers should also be aware of
the options. One thing they should be doing is looking at the
tax credits that they may qualify for if they do provide health
care coverage, even if they aren’t required to provide the coverage. Generally, those tax credits are available to employers with
fewer than 25 full-time equivalent employees and an average
annual wage of less than $50,000.
When considering whether to pay or play, “employers
should also consider whether it makes sense from an employee
relations standpoint,” Treece said.
FIRST, DO NO HARM
Also, employers of all sizes should weigh whether they’re
providing their employees with options that are truly beneficial, and ensure that they aren’t doing more harm than good.
For example, Treece explained, under health care reform, when
an employer is required to offer coverage to an employee, the
business must also offer coverage to that employee’s children
up to age 26. However, the employer is not required to offer spousal coverage. An employer may decide to offer a plan
to the spouse that’s limited or that’s expensive. If qualifying
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coverage is offered to the employee and spousal coverage is
also offered, even if he or she can’t afford spousal coverage
or doesn’t want it, it may cause the spouse to be ineligible
for better or more affordable coverage through the health
insurance exchange.

NO TURNING BACK

“The Affordable Care Act accelerated trends that had
already begun before 2010,” said Ball, whose clients include large medical groups, hospitals and health care systems, and one of the largest nursing home providers in
the country.
In 2010, many large employers were already offering essential coverage to their employees, and the costs of health
care, including both the employer and employee share of
insurance premiums, were rising steadily year after year.
“That’s the ultimate challenge in health care reform – reducing the costs of care,” he said.
But ultimately, Ball added, someone has to pay for it.
What the ACA has done is open people’s eyes to the
complexities of our health care system, and, in essence,
make them more responsible for choosing their own
health insurance and making more cost-conscious decisions when it comes to care.
And in the long run, the ACA does appear to be working to some degree. Statistics are showing an increase in
people going to their primary care physicians and urgent
care centers instead of to emergency rooms. Also, people
who just couldn’t get coverage before are now eligible for
insurance.
“There are people alive today only because of that law.
There’s no doubt about that,” said Goldberg, who is a past
president of the American Health Lawyers Association
and immediate past Chair of the VBA Health Law Section. However, he believes the uncertainty about the ACA
just adds to the complexity.
Not only is it all relatively new, with no real practical
knowledge of how it all will work, but “it could all change
tomorrow … the danger is that you are floating on ice that
may also be melting,” he said.
But while inevitable changes lie ahead, Ball said he
doesn’t believe the ACA can or will disappear.
“People who are deeply involved in the industry, whether in health care or insurance, realize that they can’t undo
many of the things that have been done. I hear privately
from health industry lobbyists, providers, and others who
are active on both ends of the political spectrum … they
understand that we can’t go back. When they try to come
up with a plan to go back, they can’t. It’s just too complicated. ■

The ACA did not attempt to re-create the wheel entirely,
but instead borrowed from changes already taking place in
the private insurance market, said Jeremy Ball, an attorney
with McCandish Holton PC in Richmond, who specializes
in health law. That’s one of the reasons he believes it would
be nearly impossible to turn back the clock and do away
with the ACA altogether.

Lisa Oliver Monroe is a freelance writer living in
Richmond. Her writing has been published in Virginia newspapers and regional magazines and the book
Williamsburg: With Jamestown and Yorktown, America's Historic Triangle.

IDEAS FOR SMALL EMPLOYERS
Small employers also should be looking at their plan
options on the Small Business Health Options Program
(SHOP), an Internet-based insurance marketplace available
to employers with fewer than 50 full-time workers in 2015,
Treece said. SHOP allows smaller employers to get the pricing that used to be available only to larger employers.
SHOP exchanges were originally scheduled to open in
late 2013 but were delayed until late 2014 because resources
were focused on the public exchanges for individuals. Also,
employers have been slow to sign up through SHOP because a lot of business owners do not know about it.
“Giving advice without checking the regulations would be
very imprudent,” Purintun said.
“This whole area is now becoming one of the specialty
areas, not unlike health law, and even in health law, there
are sub-areas,” said Alan S. Goldberg, a solo practitioner in
Northern Virginia. “For someone to say I’m a health lawyer
or an ACA lawyer is not adequate because both descriptions
and practice areas now are so broad and complex. Someone
might have special expertise in just one area of the ACA,
such as taxation, and someone else might have special expertise in yet another, such as health insurance exchanges,”
he said.
“One of those things a lawyer is going to have to do is
decide whether an issue falls under labor law, tax law, or
health care law … you have to at least know there is an issue,
and at the very least be able to identify that there may be an
Affordable Care Act consequence, even though you may not
know what the consequence is.”
For some client issues, an attorney may have to confer
with or refer the client to an attorney who specializes in
employment law, or perhaps an accountant, who might be
more versed on the tax aspects of the ACA.
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