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DEFINED CONTRIBUTION PLANS 

Increased 10% cap for automatic enrollment 401(k) safe harbor.  
The Act increases the maximum contribution percentage for the 401(k) safe harbor automatic 
enrollment and escalation feature from 10% to 15% of pay for each year after the first year in 
which the employee is automatically enrolled, effective for plan years beginning after 
December 31, 2019. Automatic enrollment has encouraged employee participation and higher 
retirement savings. The goal of this increase is to continue that trend. Plan sponsors that rely on 
the qualified automatic contribution arrangement (QACA) safe harbor and wish to increase the 
maximum contribution percentage above 10% of pay will need to amend their plans.  

Rules relating to election of safe harbor 401(k) status.  
The Act attempts to simplify 401(k) plan safe harbor rules for plans with safe harbor nonelective 
contributions. The Act eliminates the safe harbor notice requirement for nonelective safe harbor 
plans, effective for plan years beginning after December 31, 2019. The Act also permits plan 
sponsors to adopt nonelective safe harbor status at any time before the 30th day before the 
close of the plan year, except where a plan provides safe harbor matching contributions at any 
time during the plan year. The Act also permits a plan sponsor to adopt nonelective safe harbor 
status after such date, provided that the plan adopts a minimum nonelective safe harbor 
contribution of at least 4% of the employee's compensation for the plan year and the 
amendment is adopted by the last day of the following plan year, except where a plan provides 
safe harbor matching contributions at any time during the plan year. Plan sponsors of 
nonelective safe harbor plans should check their plans to determine whether the annual notice 
requirements are included in the terms of the plan. If so, the plans should be amended before 
the plan sponsor elects to cease distribution of the annual safe harbor notice.  

Prohibition from making loans through credit cards and other similar arrangements.  
The Act prohibits plan loans that are distributed through credit cards or other similar 
arrangements, effective for plan years beginning after December 31, 2019. This change was 
included in the Act because such loan distribution options are thought to promote the use of 
plan loans for small purchases. If a plan or its loan procedures provide for loan proceeds to be 
distributed through a credit card, the plan or loan procedure will need to be amended.  

Penalty-free withdrawals in case of birth of child or adoption.  
The Act provides penalty-free withdrawals up to $5,000 from retirement plans, including IRAs, 
for any “qualified birth or adoption distributions” effective for plan years beginning after 
December 31, 2019. Amounts distributed are includible in the participant's taxable income for 
the year of the distribution. Participants are permitted to repay such distributions to an eligible 
retirement plan, and such repayments will be treated as eligible rollovers from another qualified 
plan. Plan sponsors that choose to offer in-service distributions for qualified birth or adoption 
distributions will need to amend their plans to permit such distributions. 

Raised age for required beginning date for mandatory distributions to age 72.  
Currently, participants are generally required to begin taking mandatory distributions from their 
retirement accounts beginning as of the April 1 of the year following the year the individual 
attains age 70½. To reflect the increase in life expectancy, the minimum distributions age has 
been raised to age 72, effective for distributions made after December 31, 2019, with respect to 
individuals who attain age 70½ after such date. This change will require an amendment to 
employer-sponsored retirement plans. 
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Modification of required distribution rules for certain designated beneficiaries.  
The Act revises the post-death required minimum distribution (“RMD”) rules for defined 
contribution plans, effective for participant deaths that occur after December 31, 2019 
(December 31, 2021, for governmental plans). Currently, RMD timing differs based upon 
whether the participant dies before the required beginning date, or on or after such date, and 
whether the participant has a designated beneficiary. The Act changes the post-death RMD 
rules for plans (other than defined benefit plans) to provide that all distributions after death be 
made by the end of the 10th calendar year following the year of death unless the designated 
beneficiary is an “eligible designated beneficiary.” An “eligible designated beneficiary” is (a) a 
surviving spouse, (b) a minor child, (c) a chronically ill individual, or (d) any individual who is not 
more than ten years younger than the participant. This new provision is not applicable to 
qualified annuities in effect prior to enactment of the Act. Defined contribution plans will need to 
be amended for this change.  

Reduction in minimum age for in-service distributions from governmental 457(b) plans. 
Under separate legislation passed along with the Act, governmental 457(b) plans may now 
permit in-service distributions to participants who remain employed after age 59½, effective for 
plan years beginning after December 31, 2019. Prior to the legislation, such distributions were 
not permitted until the participant attained age 70½. This change does not apply to unfunded 
section 457(b) plans maintained by tax-exempt organizations for a select group of management 
or highly compensated employees.  Plan sponsors that choose to offer in-service distributions at 
age 59½ will need to amend their plans.  

Portability of lifetime income options.  
The Act expands permissible distribution events relating to lifetime income options, effective for 
plan years beginning after December 31, 2019. The Act allows participants in tax-favored 
defined contribution plans to take in-service distributions and to make direct trustee-to-trustee 
transfers to another employer-sponsored retirement plan or IRA of lifetime income investments 
or distributions of a lifetime income investment in the form of a qualified plan distribution annuity, 
if a lifetime income investment will no longer be an investment option under the plan. A “lifetime 
income” feature guarantees a minimum level of income at least annually for at least the 
remainder of the employee’s life, or the joint lives of the employee and his or her designated 
beneficiary, or provides an annuity made in substantially equal periodic payments over the life of 
the employee and his or her designated beneficiary. This change expands the list of permissible 
distribution events for such plans but does not require plan sponsors to permit in-service 
distributions of such investment options. Plan sponsors that choose to allow participants to take 
in-service distributions of lifetime income investments will probably need to amend their plans 
before permitting such distributions. 

Disclosure regarding lifetime income option.  
The Act creates a new defined contribution plan lifetime income disclosure requirement to be 
provided at least once during any 12-month period. The disclosure requirement will take effect 
12 months after the Department of Labor issues final guidance. The intent of the notice is to 
depict the monthly payments that a participant would receive if the total account balance was 
used to provide lifetime income streams, i.e., a joint and survivor annuity and a single life 
annuity. Guidance from the DOL will provide assumptions and explanations to be used as a part 
of a model disclosure.  Recordkeepers and tax-deferred annuity providers will generally be 
responsible for generating such disclosures. 
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Fiduciary safe harbor for selection of lifetime income provider.  
The Act amends ERISA section 404 to add a safe harbor to satisfy a fiduciary’s duty of 
prudence with respect to the selection of a lifetime income insurance provider. The safe harbor 
also protects the fiduciary from liability for any losses to participants that are due to the insurer’s 
inability to pay benefits under the terms of the contract. Congress acted to remove ambiguity 
about the applicable fiduciary standard for the selection of a lifetime income provider to 
eliminate a road block to offering such benefits under a defined contribution plan.  

Treatment of custodial accounts on termination of section 403(b) plans.  
The Act provides that when an employer terminates its 403(b) plan, the plan administrator may 
distribute individual custodial accounts in-kind to participants or beneficiaries of the plan, 
effective for taxable years beginning after December 31, 2008. Further guidance from Treasury 
will be issued within six months after the enactment of the Act. 

Participation in 401(k) plans by long-term employees working more than 500 but less 
than 1,000 hours per year.  
Currently, employers can exclude part-time employees who work less than 1,000 hours per year 
from eligibility to participate in 401(k) plans. Congress determined that this exclusion has had a 
disproportionately negative impact on women’s retirement savings, as women are more likely 
than men to work part-time. The Act provides a dual eligibility requirement effective for plan 
years beginning after December 31, 2020.  Employees must complete either the one year of 
service requirement (including the 1,000-hour rule), or three consecutive years of service in 
which they are credited with at least 500 hours of service. Employees eligible to participate in 
401(k) plans as a result of this new rule must be permitted to make elective deferral 
contributions but may be excluded from employer matching and nonelective contributions. In 
addition, 401(k) plan sponsors may exclude such employees from testing under the 
nondiscrimination and coverage rules, as well as top-heavy rules. This will require an 
amendment to most employer-sponsored retirement plans.  

Treating excluded difficulty-of-care payments as compensation for determining 
retirement contribution limitations.  
Foster care providers and other home healthcare workers are generally not required to include 
in taxable income amounts received as “difficulty of care” payments. As a result, many such 
care providers have not been able to contribute out of such payments to a retirement plan or an 
IRA. The Act provides that all such “difficulty of care” payments shall increase the participant's 
compensation used for purposes of plan contributions, nondiscrimination testing, and the IRS 
annual addition limit. The Act further provides that any contribution made because of this 
increase in plan “compensation” will be treated as after-tax contributions. The change is 
retroactively effective for plan years beginning after December 31, 2015. This change will not 
require an amendment to most employer-sponsored retirement plans because the change to 
Code section 415(c) definition of compensation will likely be within the scope of the current plan 
definitions. Administratively, employers that employ individuals who are foster care providers 
will, however, need to know if such employees receive difficulty of care payments in order to 
take such payments into account for purposes of the 415 annual addition limit.  

Plan adopted by filing due date for year may be treated as in effect as of close of year.  
In general, employers establishing a new retirement plan must adopt the new plan by the last 
day of the plan year in which it is first effective. The Act provides that an employer can adopt a 
stock bonus, pension, profit-sharing, or annuity plan before the due date (including extensions) 
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of the employer’s tax return for the taxable year and elect to treat such plan as if adopted on the 
last day of the taxable year, effective for plan years beginning after December 31, 2019. This 
provides employers with additional time to establish a plan, reduce taxable income, and take 
advantage of certain tax credits provided to employers for starting new plans.  

Combined annual report for group of plans.  
The Act directs the IRS and DOL to create a consolidated Form 5500 for similar defined 
contributions plans that have the same trustee, named fiduciary, and administrator, that use the 
same plan year, and that provide the same investments and options to participants. 

DEFINED BENEFIT PLANS 

Reduction in minimum age for in-service distributions. Under separate legislation passed 
along with the Act, defined benefit pension plans may now permit in-service distributions to 
participants who remain employed after age 59½, effective for plan years beginning after 
December 31, 2019.  Prior to the legislation, such distributions were not permitted until the 
participant attained age 62.  Plan sponsors that choose to offer in-service distributions at age 
59½ will need to amend their plans.  

Modification of nondiscrimination rules to protect older, longer service participants.  
The Act provides nondiscrimination and minimum coverage relief with respect to benefit 
accruals for defined benefit plan participants that are a part of a closed class, effective for plan 
years beginning after December 31, 2019. The provision allows existing participants in a closed 
plan to continue to accrue benefits, thus protecting benefits for older, longer-service employees 
as they get closer to retirement. This may require an amendment to most employer-sponsored 
retirement plans, or at least to the employer’s administrative policies and practices. 

Modification of PBGC premiums for Cooperative and Small Employer Charity plans.  
The Act establishes individualized Pension Benefit Guaranty Corporation premiums for 
cooperative and small employer charity pension plans to reduce premiums for such plans.  

ALL RETIREMENT PLANS 

Increased penalties for failure to file retirement plan returns.  
The Act increases the failure-to-file penalties for retirement plan returns, e.g., the Form 5500 
penalty, to $250 per day, not to exceed $150,0000, effective for returns due after December 31, 
2019. The goal of Congress is to encourage filing of accurate returns and statements, and the 
provision of required notices.  

Timing of plan amendments to conform to SECURE Act changes.  
Generally, plan amendments must be adopted no later than the last day of the plan year in 
which they take effect. However, for required amendments for certain statutory and regulatory 
law changes, an extended remedial amendment period (“RAP”) is announced. In such 
situations, plans can be amended retroactively to the effective date of the change if the 
amendment is adopted by the last day of the RAP. The Act provides an extended RAP that will 
end on the last day of the first plan year beginning on or after January 1, 2022, or such later 
date as the Secretary of the Treasury may prescribe. For governmental plans, the RAP is 
extended two additional years, until the last day of the first plan year beginning on or after 
January 1, 2024.  
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NEW RETIREMENT PLANS AND RELATED TAX CREDITS 

Permitting multiple employer plans and pooled employer plans.  
The Act makes it easier for small employers to collectively maintain multiple employer 401(k) 
plans or “Pooled Employer Plans,” effective for plan years beginning after December 31, 2020. 
Employers do not need to have a common interest, as long as the plan has a “pooled plan 
provider.” Participating employers are shielded from the qualification errors of other employers 
participating in the Pooled Employer Plan.  

Increased credit limitation for small employer pension plan startup costs.  
The credit for small business employer retirement plan start-up costs is increased to the greater 
of (1) $500 or (2) the lesser of (a) $250 for each non-highly compensated employee eligible to 
participate in the plan, or (b) $5,000. The credit is available for plan years beginning on or after 
December 31, 2019. 

Small employer automatic enrollment credit.  
The Act provides an additional tax credit of $500 per year (for up to three years) to employers 
that implement 401(k) or SIMPLE IRA plans that include automatic enrollment features, effective 
for plan years beginning after December 31, 2019. The credit is also available to small 
employers that convert an existing plan to an automatic enrollment design.  

INDIVIDUAL RETIREMENT ACCOUNTS 

Raised age for required beginning date for mandatory distributions to age 72.  
Currently, individuals are required to begin taking mandatory distributions from their IRAs as of 
the April 1 of the year following the year in which the individual attains age 70½. To reflect the 
increase in life expectancy, the minimum distributions age has been increased to age 72, 
effective for distributions made after December 31, 2019, solely with respect to individuals who 
attain age 70½ after such date.  

Repeal of maximum age for traditional IRA contributions.  
The Act repeals the prohibition on contributions to a traditional IRA by persons over the age of 
70½, effective for years beginning after December 31, 2019 

Modification of required distribution rules for certain designated beneficiaries.  
The Act revises the post-death required minimum distribution (“RMD”) rules for IRAs, effective 
for IRA owner deaths that occur after December 31, 2019. Currently, RMD timing differs based 
upon whether an IRA owner dies before the required beginning date, or on or after such date, 
and whether the IRA owner has a designated beneficiary. The Act changes the post-death RMD 
rules for IRAs to provide that all distributions after death be made by the end of the 10th 
calendar year following the year of death unless the designated beneficiary is an “eligible 
designated beneficiary.” An “eligible designated beneficiary” is (a) a surviving spouse, (b) a 
minor child, (c) a chronically ill individual, or (d) any individual who not is more than ten years 
younger than the IRA owner. This new provision is not applicable to qualified annuities in effect 
prior to enactment of the Act.  

Certain taxable non-tuition fellowship and stipend payments treated as compensation.  
The Act provides that gross income attributable to amounts paid to an individual to aid in the 
pursuit of graduate or post-doctoral study (such as stipends and non-tuition fellowship 
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payments) may be taken into account for IRA contribution purposes, effective for plan years 
beginning after December 31, 2019. 

Treating excluded difficulty of care payments as compensation for determining 
retirement contribution limitations.  
Foster care providers and other home healthcare workers are generally not required to include 
compensation earned from such “difficulty of care” payments in their taxable income. As a 
result, they have not been allowed to contribute such wages to retirement plans. The Act 
provides that all such income earned from “difficulty of care” payments after the effective date of 
the Act, i.e., December 19, 2019, shall be treated as compensation for purposes of calculating 
the contribution limits to IRAs.  

HEALTH & WELFARE PLANS AND FRINGE BENEFITS 

Employer credit for paid Family and Medical Leave. The Tax Cuts and Jobs Act established 
Code section 45S that provides a business tax credit for certain employer-paid family and 
medical leave. The credit ranges from 12.5% to 25% of the amount of wages paid to qualifying 
employees for two to 12 weeks of family and medical leave annually, so long as wage payments 
are at least 50% of the employee’s normal wages. The credit was scheduled to expire for 
taxable years ending after 2019. The Act extends the credit through 2020.  

Repeal of increase in Unrelated Business Taxable Income for certain fringe benefit 
expenses.  
The Act repeals a provision of the Tax Cuts and Jobs Act that made tax-exempt organizations 
subject to unrelated business income tax on the value of qualified parking and transportation 
fringe benefits provided to employees.  

Repeal of excise tax on high-cost employer-sponsored health coverage.  
The Act, effective for tax years beginning after December 31, 2019, repeals the ACA excise tax 
on high-cost employer medical plans, generally referred to as the “Cadillac Tax.”  

OTHER BENEFIT/TAX RELATED MATTERS 

Expansion of section 529 plans.  
Effective for distributions made after December 31, 2018, Code section 529 plans will be 
allowed to pay for costs associated with registered apprenticeship programs and qualified 
student loan repayments (up to $10,000). Separately, the Tax Cuts and Jobs Creation Act 
recently expanded the use of Code section 529 plans to pay for costs associated with private 
elementary, secondary, or religious schools.  

Increased penalty for failure to file.  
The Act, effective for plan years beginning after December 31, 2019, provides an increase in the 
failure to file certain forms and notices after 2019. 
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