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Analysis

Nursing Home Transparency Act, Despite Uncertainty of  

Consequences, Finally Becomes Law 

By Lawrence R. Siegel and Joel R. Nied, Williams Mullen, Virginia Beach, VA

On December 24, 2009, the Senate passed the Patient Protec-

tion and A�ordable Care Act (PPACA). On March 21, 2010, 

the House passed the Senate’s version of that Act. President 

Obama signed the Act into law on March 23, 2010. �e over 

900-page PPACA,1 as amended by the Health Care and Educa-

tion Reconciliation Act,2 is a comprehensive reform of health-

care. �e PPACA has ten titles. Included in Title VI, entitled 

“Transparency and Program Integrity,” is Subtitle B: “Nursing 

Home Transparency and Improvement.”3 

Subtitle B contains provisions that Senators Chuck 

Grassley (R-IA) and Herb Kohl (D-WI) have been trying to 

push through the lawmaking process for at least two years. 

Most recently, prior to the passage of the PPACA, Senators 

Grassley and Kohl introduced the Nursing Home Transpar-

ency and Improvement Act of 2009 (2009 Act).4 �e 2009 Act 

sought to improve the transparency of information on skilled 

nursing facilities and nursing facilities and to clarify and 

improve the targeting of the enforcement of requirements with 

respect to such facilities. �e 2009 Act failed to make it out of 

committee.5

Subtitle B of the PPACA, however, contains sections that 

in many ways mirror the 2009 Act. �ose provisions in the 

PPACA seek to improve transparency of and access to nursing 

home information with the intention of improving account-

ability in nursing homes. �e actual consequences of those 

provisions, however, remain to be seen. 

�e following is a description of Subtitle B of the PPACA 

and some of the changes the long term care industry can 

expect as the law takes e�ect.

Disclosure of Ownership and Additional  
Disclosable Parties
�e nursing home transparency provisions require nursing 

homes to disclose the owners, managers, and organizational 

structure of the facilities. Speci!cally, nursing home facili-

ties must report certain information to the Secretary of the 

Department of Health and Human Services (HHS) as well 

as the HHS Inspector General, the state in which the facility 

is located, and in certain instances the state long term care 

ombudsman.6 Nursing homes must report the following: 

(1) the identity of each member of the governing body; (2) 

each o"cer, director, member, partner, trustee, or managing 

employee; (3) each additional disclosable party; and (4) the 

organizational structure of each additional disclosable party to 

the facility and relationship of each to one another.7 

�e term “additional disclosable party” means any person 

or entity who: (a) exercises operational, !nancial, or mana-

gerial control over a facility or part of a facility, or provides 

policies and procedures or !nancial and cash management 

services for its operations; (b) leases or subleases property 

to the facility, or owns a whole or part interest of at least 5% 

of the value of the property (including a mortgage, deed, 

note, or other obligation that is secured by the entity or any 

of the property or assets); or (c) provides management or 

administrative services, management or clinical consulting 

services, or accounting or !nancial services.8 �e 2009 Act 

included a provision that required disclosure of parties who 

lend funds or provide a !nancial guarantee to the facility in 

an amount that is equal to or exceeds $50,000.9 �at provi-

sion was not included in the PPACA. As a result, “additional 

disclosable party” no longer includes such lenders. �e PPACA 

still requires, however, nursing homes to disclose a variety of 

third parties who fall under (c) above that provide consulting 

services or accounting or !nancial services. Arguably, that 

provision requires the disclosure of a wide variety of consul-

tants and advisors, such as accountants, payroll service 

providers, and bookkeeping companies.

�e term “organizational structure” includes: (1) a corpora-

tion and its o"cers, directors, and shareholders who have at 

least a 5% ownership interest; (2) a limited liability company 

and its members and managers, including their percentage of 

ownership interest; (3) a general partnership and its partners; 

(4) a limited partnership, including partners who have at least 

10% ownership interest; (5) a trust and its trustee; (6) an indi-

vidual and contact information for the individual; and (7) any 

other person or entity HHS requires.10

�e PPACA requires the HHS Secretary to make this 

disclosed information available to the public within “1 year 

a#er the date on which the !nal regulations promulgated 

under . . . the Social Security Act . . . are published in the 

Federal Register.”11 

Presumably, the purpose of requiring nursing homes to 

disclose certain individuals or entities is to increase account-

ability. �e public disclosure of nursing home owners, opera-

tors, and other individuals and entities who fall under the 

“additional disclosable party” term will likely increase these 

parties’ exposure to litigation. �e Nursing Home Transpar-

ency and Improvement provisions in the PPACA could result 

in parties who may have no ability to monitor or control 

the quality of care at the facility being held liable in lawsuits 

because they happen to fall under the broad category of “addi-

tional disclosable party.”
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The public disclosure of 

nursing home owners, 

operators, and other 

individuals and entities who 

fall under the “additional 

disclosable party” term will 

likely increase these parties’ 

exposure to litigation.

Accountability Requirements
�e PPACA requires nursing homes to establish a compli-

ance and ethics program that is “e�ective in preventing and 

detecting criminal, civil, and administrative violations . . . and 

in promoting quality of care.”12 For organizations that operate 

!ve or more facilities, the law requires a more formal program 

and such facilities must have written policies that de!ne the 

standards and procedures to be followed by its employees.13 

�e PPACA mandates that, by December 31, 2011, HHS 

publish regulations that establish standards relating to quality 

assurance and performance improvement for nursing homes. 

One year a#er the date the regulations are promulgated, 

nursing homes must submit to HHS their plans for meeting 

quality assurance and performance standards.14

�e above accountability requirements of the PPACA is 

more streamlined than the 2009 Act in that the current law 

does not distinguish between nursing facilities and skilled 

nursing facilities. �at exception aside, the accountability 

requirements of the current law mirror the 2009 Act.

Nursing Home Compare Medicare Website
Under the new law, the Nursing Home Compare website must 

include certain data regarding sta"ng, links to state inspec-

tion reports, a standardized complaint form, and informa-

tion on complaints and violations at nursing homes.15 �is 

provision of the law is more expanded than the 2009 Act on 

the speci!c information that nursing homes must report. 

�e law now requires that sta"ng data include explanations 

of how to interpret the data in concise, plain English. It also 

requires the disclosure of adjudicated instances of criminal 

violations. Finally, the new law di�ers from its 2009 coun-

terpart by requiring a consumer rights information page on 

the Nursing Home Compare website that includes publicly 

available documentation of nursing facilities, tips on choosing 

a nursing home, and information on consumer rights, the 

survey process, and services available though the long term 

care ombudsman program.16 

Reporting of Expenditures
�e PPACA provision on reporting expenditures is the same 

as it was under the 2009 Act. �e PPACA requires skilled 

nursing facilities to report the dollar amount spent on wages 

and bene!ts for direct care sta�. �e expenses must be broken 

down (at a minimum) for registered nurses, licensed profes-

sional nurses, certi!ed nurse assistances, and other medical 

and therapy sta�.17 HHS will categorize the reported amounts 

into the following functional accounts: (a) spending on direct 

care services, including nursing, therapy, and medical services; 

(b) spending on indirect care, including housekeeping and 

dietary services; (c) capital assets, including building and land 

costs; and (d) administrative services costs.18 HHS will make 

this information readily available to interested parties upon 

request.19

Standardized Complaint Form
�e new law requires HHS to develop a standardized 

complaint form that can be used to !le a complaint with a 

state survey and certi!cation agency or a state long term 

care ombudsman program.20 �e form will be available on 

the Nursing Home Compare website. Nursing homes must 

make the form available upon request. A complaint resolution 

process will be established to ensure that parties are not denied 

access to residents or otherwise retaliated against if they 

complain about the quality of care.21 �e complaint resolution 

process will include procedures to assure accurate tracking 

of complaints; procedures to determine the severity of the 

complaint and investigation; and deadlines for responding to 

complaints and notifying those who complain of the outcome 

of the investigation.22 �e PPACA provision on the standard-

ized complaint form di�ers from the 2009 Act only by not 

di�erentiating between nursing facilities and skilled nursing 

facilities.

Ensuring Staffing Accountability
Under the PPACA, nursing homes must submit direct care 

sta"ng information to HHS based on payroll data. Speci!-

cally, nursing homes must indicate the category of work a 

certi!ed employee performs; include resident census and 

resident case mix data; include a regular report schedule; and 

provide information on employee turnover, tenure, and hours 

of care provided by each certi!ed employee.23 �e provision 

of the PPACA on sta"ng accountability di�ers from the 2009 

Act only by not di�erentiating between nursing facilities and 

skilled nursing facilities.
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The PPACA provides the HHS 

Secretary the discretion to 

reduce the amount of a civil 

monetary penalty against a 

nursing home by up to 50% 

when a facility self-reports 

and promptly corrects a 

deficiency within 10 days after 

a penalty has been imposed.

GAO Study and Report on Five-Star Quality Rating 
System
Under the PPACA, the Government Accountability O"ce 

must conduct a study of the Five-Star Nursing Home Rating 

System. �e study will include an analysis of: (1) how it is 

implemented and problems associated with the implementa-

tion; (2) how it can be improved; and (3) recommendations for 

legislation to improve the system.24

Civil Money Penalties
�e PPACA provides the HHS Secretary the discretion to 

reduce the amount of a civil monetary penalty against a 

nursing home by up to 50% when a facility self-reports and 

promptly corrects a de!ciency within 10 days a#er a penalty 

has been imposed.25 However, the Secretary cannot reduce 

penalties under two circumstances: (a) when the facility had a 

penalty reduced in the proceeding year for a repeat de!ciency; 

and (b) when the de!ciency results in a pattern of harm or 

widespread harm, immediately jeopardizes the health or safety 

of a resident, or results in the death of a resident.26 �e provi-

sion of the PPACA on civil money penalties is the same as the 

provision was under the 2009 Act. 

National Independent Monitor Demonstration Project
�e PPACA requires the HHS Secretary to conduct a two-year 

demonstration project to develop, test, and implement an 

independent monitor program to oversee interstate and large 

intrastate nursing home chains.27 Nursing homes that will 

participate in the program include those with serious safety 

and quality of care problems and those with repeated serious 

safety and quality of care de!ciencies.28 A#er the demonstra-

tion project is completed, Congress will determine whether to 

establish a permanent independent monitor program.29

Notification of Facility Closure
Under the new law, when a nursing home closes, the adminis-

trator must provide written noti!cation at least 60 days prior 

to the impending closure to residents and their legal repre-

sentatives and other responsible parties.30 �e noti!cation 

must provide a plan for the transfer and adequate relocation 

of residents, including assurances that the residents will be 

transferred to the most appropriate facility, and it must take 

into consideration the best interest of each resident.31 A#er 

the date of noti!cation, the nursing home facility must not 

admit any new residents.32 Unlike the 2009 Act, the PPACA 

imposes sanctions for non-compliance with the noti!cation 

requirements. Any administrator who does not comply with 

the noti!cation requirements can face a !ne of up to $100,000 

and may be subject to exclusion from participation in Medi-

care and Medicaid.33 �e PPACA provision on noti!cation of 

facility closure also di�ers from the 2009 Act in that it does 

not di�erentiate between nursing facilities and skilled nursing 

facilities. 

National Demonstration Project on Culture Change 
and Use of Information Technology in Nursing Homes
�e PPACA requires HHS to conduct two demonstration 

projects. One project is for the development of best practices in 

nursing homes that are involved in the culture change move-

ment. �e other project is for the development of best practices 

for the use of information technology.34 �is provision of the 

PPACA is unchanged from the 2009 Act.

Dementia and Abuse Prevention Training
�e PPACA requires nursing homes to include dementia 

management training and patient abuse training in their 

training programs.35 

In addition to the foregoing provision, the 2009 Act 

included a section that required a study and report on training 

required for certi!ed nurse aides and supervisory sta�. �is 

section was not included in the PPACA.

Conclusion
�e Nursing Home Transparency and Improvement provisions 

in the PPACA will require nursing homes to disclose owners, 

managers, and the organizational structure of the facility with 

the goal of increasing transparency and ensuring nursing 

homes are more accountable to their patients. It is unclear 

whether the increased transparency will improve the quality 

of care for nursing home residents, lead to increased litigation 

against facility owners and advisors, or both. 
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