
Rulings of the Tax Commissioner 

 
 
 

March 12, 2013 
 
 
 
 
Re: Appeal of Final Local Determination 
Taxpayer: ***** 
Locality: ***** 
Business, Professional and Occupational License (BPOL) Tax 
 
Dear *****: 
 
This final state determination is issued upon the application for correction filed on 
behalf of ***** (the "Taxpayer") with the Department of Taxation. You appeal a final 
local determination denying a refund by the ***** (the "City") for the 2009 through 
2011 tax years. 
 
The local license tax is imposed and administered by local officials. Virginia Code § 
58.1-3703.1 A 5 authorizes the Department to issue determinations on taxpayer 
appeals of certain BPOL tax assessments. On appeal, a BPOL tax assessment is 
deemed prima facie correct, i.e., the local assessment will stand unless the 
taxpayer proves that it is incorrect. 
 
The following determination is based on the facts presented to the Department 
summarized below. The Code of Virginia sections, regulations, and public 
documents cited are available on-line in the Laws, Rules and Decisions section of 
the Department of Taxation's web site, located at www.tax.virginia.gov. 
 

FACTS 
 
 
The Taxpayer commenced operations in December 2009 at a definite place of 
business in the City. It reported no gross receipts on its initial license application. 
For the 2010 and 2011 tax years, the Taxpayer reported a portion of gross receipts 
under the City's classification for qualified research and development. The 
remaining gross receipts were classified as manufacturing. 
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In May 2011, the Taxpayer filed a request to be reclassified as a manufacturer on 
the basis that most of its income was derived from manufacturing. In its final local 
determination, the City found that the Taxpayer was conducting multiple licensable 
activities including manufacturing, qualified research and development, and 
business services. The Taxpayer appeals the City's final determination to the Tax 
Commissioner, contending it should be reclassified as a manufacturer because a 
majority of its activities constitute manufacturing. 
 

ANALYSIS 
 
 
Classification 
 
The BPOL tax is imposed on businesses and professionals for the privilege of doing 
business in a locality. The tax is imposed at different rates according to the 
classification of an enterprise. See Va. Code § 58.1-3706. The classifications are 
explained under Title 23 of the Virginia Administrative Code (VAC) 10-500-10 et 
seq. Classification of a specific business must be determined based on 
consideration of all the facts and circumstances. Some of the factors to be 
considered include: 

1. What is the nature of the enterprise's business? 
2. How does the enterprise generate gross receipts? 
3. Where the enterprise conducts its business? 
4. Who are the enterprise's customers? 
5. How does the enterprise hold itself out to the public? 
6. What is the enterprise's North American Industry Classification System 
(NAICS) code? 

 
The Taxpayer has provided an analysis comparing itself to other businesses located 
in the City, brief descriptions of contracts performed for customers, and its NAICS 
code. The determination of the business classification is dependent on the facts and 
circumstances of each case. Comparisons to other businesses are not relevant to 
the proper classification of a particular business. In addition, the Department is 
unable to adequately determine the nature of the Taxpayer's business based on 
brief description of selected contracts. Further, while the NAICS classifications may 
serve as useful guideposts for determining classifications for BPOL tax purposes, 
the NAICS code of a business does not control, or even create a presumption as to 
the correct classification for BPOL purposes. See Title 23 VAC 10-500-140. 
 
Research and Development 
 
The City found that at least half of the gross receipts the Taxpayer reported as 
resulting from manufacturing actually resulted from the production of prototypes, 
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which were not integrated into or used as a final product. The City concluded these 
activities should be classified as a business service. The Taxpayer counters that 
many of its products are not prototypes, but are incorporated into original 
manufacturers' products. 
 
Engineering, design, research and development, and computer software 
development typically are not manufacturing. However, the actual production of 
tangible products based on engineering, design, research and development can be 
manufacturing. See Title 23 VAC 10-500-520 C 5. The goal of research and 
development is the development of new products, the improvement of existing 
products, or the development of new uses for existing products. As such, if the 
purpose of producing a prototype is to further the goals of research and 
development, as opposed to producing a product for end use or to be incorporated 
into another product for end use, the production of such prototype is a business 
service, not manufacturing. 
 
In addition, the City provides a separate classification for a business designated as 
a principal or prime contractor that receives identifiable federal appropriations for 
research and development services. The license tax for gross receipts resulting 
from such contracts is significantly lower than the rate for business services. The 
City found that the Taxpayer had correctly reported the portion of its gross receipts 
under this classification. 
 
In the descriptions of selected contracts provided by the Taxpayer, a substantial 
number of the contracts are for research and development services, and the 
production of prototypes, test equipment, wind tunnel models, and product samples 
for testing. Based on its review of the contracts, the City determined that a 
substantial portion of the Taxpayer's business resulted from these research and 
development activities, but also acknowledged a small percentage of the 
Taxpayer's activities constituted manufacturing. 
 
BPOL — Manufacturing 
 
Virginia localities are prohibited from imposing a license fee or tax on a 
manufacturer for the privilege of manufacturing and selling goods, wares and 
merchandise at wholesale at the place of manufacture. See Va. Code § 58.1-3703 
C 4. 
 
The BPOL statutes do not define the term "manufacturer" for purposes of the local 
business license tax. However, the Supreme Court of Virginia (the "Court") has 
developed a test involving three essential elements in determining whether a 
manufacturing activity is being undertaken. These elements are: (1) original 
material, referred to as raw material (2) a process whereby the original material is 
changed; and (3) a resulting product, which by reason of being subject to such 
processing, is different from the original material. See Title 23 VAC 10-500-520 B 
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and County of Chesterfield v. BBC Brown Boveri, 238 Va. 64 (1989). As such, for 
BPOL tax purposes, a manufacturer means one engaged in a processing activity 
whereby the original materials are transformed into a product that is substantially 
different in character from the original materials. 
 
While the City concluded the Taxpayer was conducting some manufacturing 
activities at its facility, it determined that less than 2% of the Taxpayer's gross 
receipts resulted from this activity. Under the City's analysis, substantially all of the 
Taxpayer's activities were business services related to research and development. 
The Taxpayer asserts that more than 60% of its income was generated from 
manufacturing activities and more than 70% of its equipment, employees, and 
square footage of its facilities was dedicated to manufacturing. 
 
Substantiality 
 
In BBC Brown Boveri, the Court held that after it is determined that a taxpayer is 
engaged in a manufacturing activity, the taxpayer's manufacturing activities must 
meet the test of substantiality. "When a party is engaged in both manufacturing and 
non-manufacturing activities, it will nonetheless be classified as a manufacturer for 
tax purposes if the manufacturing portion of its business is substantial." 
 
The Court offered several constructive measures to be used in determining whether 
a business should be classified as a manufacturer for local business tax purposes. 
These are: (1) the manufacturing component's financial receipts or proportion of 
total corporate income; (2) the percentage that manufacturing equipment, inventory, 
etc., comprises of the total capital investment; (3) the number of employees working 
in the manufacturing component as compared with the total number of employees; 
or (4) the ratio of manufacturing activities to the entire business. Pursuant to Title 23 
VAC 10-500-520 C, to be considered substantial, the manufacturing component of a 
business must not be de minimis, merely trivial, or only incidental to its principal 
business. 
 
The Taxpayer contends that a majority of its activities involved processing raw 
materials into a new and different item that has a distinct character or use. The 
determination as to whether the manufacturing portion of business' operations is 
substantial is a factual matter for the local taxing authority to decide. In this case, 
the City conducted inspections of the Taxpayer's facilities and reviewed contracts 
and invoices provided by the Taxpayer. It determined that a majority of the 
Taxpayer's activities constituted research and development activities, which were 
classified either in the City's qualified research and development category or the 
business service category. 
 
Multiple Businesses 
 
The City found that the Taxpayer was conducting three distinct activities at its 
definite place of business. According to the City, the Taxpayer fit into a qualified 
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research and development classification, business service classification, and 
manufacturing classification for BPOL tax purposes. Virginia Code § 58.1-3703.1 A 
1 provides that a separate license shall be required for each definite place of 
business and for each business a taxpayer is operating. Local tax officials are 
responsible for making the determination as to whether a taxpayer is engaged in a 
single business or in two businesses, each of which could operate independently of 
the other. In order to make this determination, the local tax official must be provided 
with documentation demonstrating the substantiality of each business. See 1994 
Op. Va. Att'y Gen. 99. 
 
In order to obtain multiple licenses, a business must be engaged in clearly 
identifiable separate business activities and not merely activities ancillary to the 
primary business. In Public Document (P. D.) 97-257 (6/11/1997), the Department 
concluded that the term "ancillary" refers to business activities that are subordinate, 
subservient, auxiliary, or in aid of the business' principal business activity. 
Distinguishing between an ancillary activity and an activity that rises to the level of a 
separate business can often be accomplished by determining if the activity under 
scrutiny exists independently of the principal business. In general, an activity for 
which no separate charge is made will be presumed to be ancillary to the activity for 
which a charge is made, but separately stating charges for different activities will not 
create a presumption that each such activity is a separate business. See Title 23 
VAC 10-500-110 B. 
 
The Taxpayer argues that, because the majority of its activities constitute 
manufacturing, it must be classified as a manufacturer for BPOL tax purposes. After 
its evaluation of the Taxpayer's business activities, however, the City disputes the 
Taxpayer's assertion that it should be classified as a single manufacturing business. 
 

DETERMINATION 
 
 
Local tax officials are charged with the responsibility of classifying and assessing 
taxpayers at the appropriate rate for purposes of the BPOL tax. The burden is on 
the Taxpayer to show that a local taxing authority's classification is incorrect. 
 
The Taxpayer provided contract information for the 2010 tax year. The descriptions 
of these contracts clearly show the Taxpayer was engaged in research and 
development activities. Further, the City inspected the Taxpayer's facilities, 
contracts and invoices in sufficient detail to determine the extent of the Taxpayer's 
manufacturing activities. Accordingly, the Department can find no reason to overturn 
or adjust the City's final determination. 
 
If you have any questions about this determination, you may contact ***** in the 
Office of Tax Policy, Appeals and Rulings, at *****. 
 
Sincerely, 
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Craig M. Burns 
Tax Commissioner 
 
 
AR/1-5317184685.B 
    
 

Page 6 of 6Rulings of the Tax Commissioner -- 13-31

5/6/2013http://www.policylibrary.tax.virginia.gov/OTP/Policy.nsf/ccd0d2ea93db9ba485256968006a...


