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The Essential Resource for Today’s Busy Insolvency Professional

Building Blocks
By Sarah Beckett Boehm and Jennifer mcLain mcLemore

Getting Your Priorities Straight
Administrative Expense Priority for a Pre-Petition Claim

Section 503 (b) (9) affords administrative 
expense priority to pre-petition claims on 
account of the value of goods received by the 

debtor within 20 days before the commencement of 
the case, if the goods were sold to the debtor in the 
ordinary course of the debtor’s business. This provi-
sion was enacted as part of the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 
(BAPCPA) and instantly resulted in litigation over 
key elements — including what “goods” are and 
when “goods” are deemed to have been “received” 
by the debtor. Creditors are eager to push the limits 
of what qualifies as a § 503 (b) (9) claim to elevate 
their pre-petition claims to administrative expense 
priority claims, while debtors, who are required to 
pay § 503 (b) (9) claims as administrative priority 
claims, are equally eager to limit them. This article 
provides an overview of § 503 (b) (9), summarizes 
its key elements and provides practice pointers for 
filing these claims. 
 
A Brief History of the Law of 
Reclamation Before § 503(b)(9) 
 The history of reclamation-related remedies 
used by creditors gives context to the present ten-
sion in the interpretation of § 503 (b) (9). Before 
the passage of BAPCPA (and the existence of 
§ 503 (b) (9)) and to this day, Uniform Commercial 
Code (UCC) 2-702 (2) provides a right of recla-
mation that arises “[w] here the seller discov-
ers that the buyer has received goods on credit 
while insolvent.”1 The seller “may reclaim the 
goods upon demand made within ten days after 
the receipt.”2 “The seller’s right to reclaim under 
subsection (2) is subject to the rights of a buyer in 
the ordinary course or other good-faith purchaser 

under this Article (Section 2-403).”3 Outside of 
bankruptcy, these UCC rights continue to be a 
tool for use by creditors. 
 Before § 503 (b) (9) was adopted, upon the com-
mencement of a bankruptcy case creditors could 
assert reclamation rights by invoking UCC § 2-702 
in conjunction with § 546 of the Bankruptcy Code. 
Notwithstanding the automatic stay, pre-BAPCPA, 
§ 546 (c) (2) permitted creditors to exercise recla-
mation rights preserved under state law by estab-
lishing that “the rights and powers of a trustee ... 
are subject to any statutory or common law right 
of a seller of goods that has sold goods to the debt-
or, in the ordinary course of the seller’s business, 
to reclaim such goods if the debtor received the 
goods while insolvent.”4 
 Pre-BAPCPA, § 546 (c) (2) also allowed courts 
to deny a seller’s reclamation demand “only if the 
court (A) grants the claim of such a seller priority as 
a claim of a kind specified in section 503 (b) of this 
title; or (B) secures such claim by a lien.”5 This lan-
guage provided creditors with a meaningful alterna-
tive to repossession in a bankruptcy context, but this 
alternative concerned bankruptcy courts. Over time, 
courts continually narrowed their interpretation of 
§ 546,6 and by 2005, creditors had all but concluded 
that reclamation claims were not worth pursuing. 
 With BAPCPA’s enactment, creditors were 
emboldened by some of the changes to § 546. New 
§ 546 expanded the creditors’ reach-back periods 
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258 B.R. 111, 117 (Bankr. D. Del. 2001) (Section 546 was created to preserve reclama-
tion rights, not enhance them); In re Video King of Illinois Inc., 100 B.R. 1008, 1016 
(Bankr. N.D. Ill. 1989) (same); see also, e.g., In re Pester Refining Co., 964 F.2d 842, 845 
(8th Cir. 1992) (holding that reclamation rights were extinguished and/or subordinated to 
interests of secured creditors with liens on after-acquired property); In re Arclo, 239 B.R. 
261, 267 (Bankr. S.D.N.Y. 1999) (same); In re Shattuc Cable Corp., 138 B.R. 557, 563 
(Bankr. N.D. Ill. 1992) (same); In re Lawrence Paperboard Corp., 52 B.R. 907, 911 
(Bankr. D. Mass 1985) (same). 

Sarah Beckett Boehm
McGuireWoods LLP
Richmond, Va.



66 Canal Center Plaza, Suite 600  •  Alexandria, VA 22314  •  (703) 739-0800  •  Fax (703) 739-1060  •  www.abi.org

for reclamation claims from within 10 days after receipt to 
45 days prior to the commencement of the case, or 20 days 
after the commencement of the bankruptcy case if the 45 
days had expired. This change expanded UCC-based recla-
mation rights in bankruptcy, but new § 546 also made credi-
tors’ reclamation rights “subject to the prior rights of a holder 
of a security interest in such goods or the proceeds thereof.”7 
BAPCPA’s modifications of § 546 strengthened and weak-
ened reclamation claims in the bankruptcy context. 
 In addition to modifying § 546, BAPCPA also added 
§ 503 (b) (9) to the Bankruptcy Code, which gives creditors — 
regardless of whether a reclamation notice has been sent and 
regardless of whether the goods are identifiable or still in the 
possession of the debtor — an administrative claim equal 
to “the value of any goods received by the debtor within 20 
days before the [date of the bankruptcy filing] in which the 
goods have been sold to the debtor in the ordinary course of 
such debtor’s business.” The addition of § 503 (b) (9) claims 
to the Code is helpful to creditors, but burdensome to bank-
ruptcy cases. On this basis, § 503 (b) (9) has been the subject 
of much scrutiny. 

Elements of a Successful § 503(b)(9) Claim
What Are Goods?
 Although the term “goods” is not defined in the 
Bankruptcy Code, bankruptcy courts have adopted the def-
inition used in UCC Article 2, which includes “all things 
(including specially manufactured goods) [that] are mov-
able at the time of identification to the contract for sale 
other than the money in which the price is to be paid, 
investment securities ... and things in action.”8 Despite the 
adoption of this definition, parties frequently litigate over 
what constitutes “goods,” or what goods qualify for treat-
ment under § 503 (b) (9). 
 
Handling “Mixed” Transactions
 There is a split of authority regarding whether mixed 
transactions, which involve a creditor providing both goods 
and services to the debtor within the applicable 20-day win-
dow, qualify for treatment under § 503 (b) (9). One bank-
ruptcy court adopted the “predominant purpose” test for 
evaluating mixed transactions, which weighs “whether their 
predominant factor, their thrust, their purpose, reasonably 
stated, is the rendition of services, with goods incidentally 
involved, or is a transaction of sale, with labor incidentally 
involved.”9 If the predominant purpose of the transaction is 
the sale of goods, then the transaction qualifies for treatment 

under § 503 (b) (9). If not, then the entire claim arising out of 
the transaction will be treated as a pre-petition claim, with 
general unsecured priority. Other bankruptcy courts have 
rejected this test as being too harsh, instead holding that if the 
transaction provides for the sale of goods and services, the 
value of the goods should be afforded administrative expense 
priority, while the value of the services should be treated 
with general unsecured priority.10 
 
Is Electricity a Good or a Service?
 Utility companies are afforded special protections under 
§ 366 of the Bankruptcy Code. Certain utility claims also 
may qualify as § 503 (b) (9) claims. Some courts have held 
that water, natural gas and electricity are goods,11 while oth-
ers have held that claims related to the provision of electric-
ity are claims arising out of a service, which are not entitled 
to § 503 (b) (9) treatment.12 
 
Incidental Charges Are Not Goods
 Once you have determined that a creditor has provided 
goods to the debtor, be aware that charges for freight, ship-
ping, taxes, penalties, interest and late fees will not likely be 
recognized as part of the value of the goods.13 Instead, like 
services, these charges will be treated as other pre-petition 
claims with general unsecured priority.
 
Were the Goods Actually Received by 
the Debtor Within 20 Days before the 
Commencement of the Case?
 Section 503 (b) (9) grants administrative priority to credi-
tors that furnished debtors with goods that are “received” 
by a debtor within 20 days before the commencement of 
a bankruptcy case. Recent case law focuses on the mean-
ing of the term “receipt.” Earlier this year, in In re World 
Imps. Ltd., the Third Circuit Court of Appeals decided 
that “receipt” turns on the debtor’s physical possession 
of goods.14 Where goods were shipped “free on board” 
at the port of origin, risk of loss passed to the debtor at 
the beginning of shipment, at the port.15 However, such 
shipments were initiated outside of the 20 days prior to 
the commencement of the case. The court found that the 
debtor’s constructive receipt of the goods on the common 
carrier was not enough to be deemed a receipt.16 Because 
the court found that the debtor’s actual physical receipt of 
the goods was within the 20 days prior to commencement 

7 11 U.S.C. § 546(c)(1).
8 U.C.C. § 2-105 of the UCC defines “goods” as:

 (1) “Goods” means all things (including specially manufactured goods) which are movable at 
the time of identification to the contract for sale other than the money in which the price is to 
be paid, investment securities (Article 8) and things in action. “Goods” also includes the unborn 
young of animals and growing crops and other identified things attached to realty as described 
in the section on goods to be severed from realty (Section 2-107).

 (2) Goods must be both existing and identified before any interest in them can pass. Goods 
which are not both existing and identified are “future” goods. A purported present sale of 
future goods or of any interest therein operates as a contract to sell.

 (3) There may be a sale of a part interest in existing identified goods.
 (4) An undivided share in an identified bulk of fungible goods is sufficiently identified to be sold 

although the quantity of the bulk is not determined. Any agreed proportion of such a bulk or 
any quantity thereof agreed upon by number, weight or other measure may to the extent of the 
seller’s interest in the bulk be sold to the buyer who then becomes an owner in common.

9 In re Circuit City Stores Inc., 416 B.R. 531, 537 (Bankr. E.D. Va. 2009); see also BMC Indus. Inc. v. 
Barth Indus. Inc., 160 F.3d 1322, 1329-30 (11th Cir. 1998) (analyzing U.C.C. Article 2 treatment of term 
“goods” mixed with services); Princess Cruises Inc. v. Gen. Elec. Co., 143 F.3d 828 (4th Cir. 1998); cert. 
denied, 525 U.S. 982 (1998); Bonebreak v. Cox, 499 F.2d 951 (8th Cir. 1974). 

10 See, e.g., In re SRC Liquidation LLC, 2017 B.R. LEXIS 1932 (Bankr. D. Del. July 13, 2017) (disallowing 
§ 503 (b) (9) claim to extent that it related to shipping charges); In re NE Opco Inc., 501 B.R. 233 (Bankr. 
D. Del. 2013); In re Plastech Engineered Prods., 397 B.R. 828 (Bankr. E.D. Mich. 2008); see also Goody’s 
Family Clothing Inc., 401 B.R. 131 (Bankr. D. Del. 2009) (considering contract that contemplated ser-
vices, including shipping and goods, and denying § 503 (b) (9) claim because claimant only provided ship-
ping services of goods of others).

11 See, e.g., In re Escalera Res. Co., 563 B.R. 336 (Bankr. D. Colo. 2017) (electrical energy is a good); In re 
Pilgrim’s Pride Corp., 421 B.R. 231 (Bankr. N.D. Tex. 2009) (natural gas and water are goods since they 
are included in U.C.C. § 2-107, but electricity is not). 

12 See, e.g., Hudson Energy Servs. LLC v. Great Atl. & Pac. Tea Co. (In re Great Atl. & Pac. Tea Co. Inc.), 538 
B.R. 666 (S.D.N.Y. 2015); In re NE Opco Inc., 501 B.R. 233; In re Pilgrim’s Pride Corp., 421 B.R. at 238-40.

13 In re Pilgrim’s Pride Corp., 421 B.R. 231 (disallowing freight charges); In re Plastech Engineered Prods., 
397 B.R. at 839 (disallowing charges for labor).

14 862 F.3d. 338 (3d Cir. 2017); see also In re SRC Liquidation LLC, 2017 Bankr. LEXIS 1932 (Bankr. D. Del. 
July 13, 2017) (disallowing § 503 (b) (9) claim because debtor’s customer rather than debtor received 
goods); In re ADI Liquidation Inc., 2017 WL 2712287 (Bankr. D. Del. June 22, 2017) (holding that goods 
are not received for purposes of § 503 (b) (9) when goods are shipped directly to debtor’s customer); In re 
Circuit City Stores Inc., 432 B.R. 225, 229 (Bankr. E.D. Va. 2010) (holding that “received” for purposes of 
§ 503 (b) (9) means “having taken into physical possession”). 

15 862 F.3d. at 340.
16 Id. at 342. 
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of the bankruptcy case, the seller’s claims were allowable 
under § 503 (b) (9). In addition to rejecting constructive pos-
session as actual receipt, other courts have dismissed the 
argument that receipt occurs when title passes to the debtor. 
As the UCC does not concern itself with a title passing for 
establishing the parties’ relative rights, this should not be 
used in a § 503 (b) (9) context, either.17 

Practice Pointers 
 Because § 503 (b) (9) pertains to claims that accrued pre-
petition, the bar date for filing such claims is frequently 
included in the general bar date notice. However, some juris-
dictions have local rules governing the filing of § 503 (b) (9) 
claims.18 Check your local rules and bar date notices care-
fully to preserve the ability to assert a § 503 (b) (9) claim. You 
will also need to attach adequate documentation supporting 
the claim, including a description of the goods, information 
pertaining to actual receipt by the debtor, and an itemized 
breakdown of the value of the goods and any other charges 
(shipping, taxes, labor, etc.).
 Allowance of a § 503 (b) (9) claim, however, does not 
end potential litigation regarding the claim or guarantee its 
payment in full. The debtor might be able to set off against 
a § 503 (b) (9) claim before setting off against any general 
unsecured claim.19 In addition, by filing a § 503 (b) (9) claim, 
the creditor may not be able to assert the amount of the claim 
as part of a new value defense in the event that the creditor 
is sued for a preference.20 

Conclusion
 As the rights afforded to creditors in § 503 (b) (9) expand 
those that exist outside of the Bankruptcy Code and those 
that existed prior to BAPCPA, tension over the interpretation 
of the section is likely to continue. In order to efficiently pre-
serve § 503 (b) (9) claims, the details of whether the claim is 
based on goods, services or related fees, and when the goods 
were actually received by the debtor, are worth considering. 
Creditors must carefully support § 503 (b) (9) claims to estab-
lish a meaningful claim, to maximize the value of recovery 
and to avoid related litigation expense.  abi

Reprinted with permission from the ABI Journal, Vol. XXXVI, 
No. 11, November 2017.

The American Bankruptcy Institute is a multi-disciplinary, non-
partisan organization devoted to bankruptcy issues. ABI has 
more than 12,000 members, representing all facets of the insol-
vency field. For more information, visit abi.org.

17 See Trico Steel Co. LLC, 282 B.R. 318 (Bankr. D. Del. 2002); In re Marin Motor Oil, 740 F.2d 220 
(3d Cir. 1984).

18 See, e.g., Bankr. D. Mass. Local R. 3002-1; Bankr. E.D. Mich. Local R. 3003-1.
19 See In re ADI Liquidation Inc. (f/k/a AWI Del. Inc.), No. 14-12092 (KJC), 2015 Bankr. LEXIS 1611 (Bankr. 

D. Del. May 5, 2015); In re Circuit City Stores Inc., No. 08-35653 (KRH), 2009 Bankr. LEXIS 4011 (Bankr. 
E.D. Va. Dec. 3, 2009). 

20 Compare In re Commissary Operations Inc., 421 B.R. 873 (Bankr. M.D. Tenn. 2010) (holding that 
§ 503 (b) (9) claim can qualify as new value), with In re T.I. Acquisition LLC, 429 B.R. 377 (Bankr. N.D. Ga. 
2010) (holding that new value defense does not apply if creditor paid for goods pursuant to § 503 (b) (9)), 
and In re Circuit City Stores Inc., No. 10-3068 (KRH), 2010 Bankr. LEXIS 4398 (Bankr. E.D. Va. Dec. 1, 
2010) (holding that same materials cannot be basis for both new value defense and § 503 (b) (9) claim).


